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1d Preferm . i A incum ee = 
| after th taking the Fw? 1 3 other things 
| neceſfar AN to 5 
| and obſeh 
The ſecond a c manner all Sorts of Tithes, . 
offerings Puts Jn, other Church Duties are to be L 


as well in LONDON as elſewhere, and as well by the Car- a | - 
Common and Statute-Laws, and in what Courts and Manner | 


| they may be recovered, whar Chorges they are ſobjeft-ro,and | 
7 many other things concerning the ſame ; . 52 
. CLERGY-MEN, and 47 others to know. '% 


x 5 | 
The Sixth Edition Correfed, and or " 2 many 
particulars through the whole Book, with « Table,&c. 
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for Daniel Vzown vithour 7:>plc-Bar, John Hichel⸗ 
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Lord Biſhop' of 


22 


* Thought to haue 
this Trifle into the 
orld without Patron 


* 
4 


or Author Name to it; 
but tis well non, 


dalous it is to that 
A 3 


N tin Authors, and that they 


te Vn 


1 he Epil. ö 
Pas is aſhamed to own it; ; 3 
T therefore 7 eſolved to run 4 
the Cenſure of 4 Criti cal 7 
World: And then obſerving 


how ancient Dedications have 


been both by Greek and La. 


are continued to this Day 
throughout all Clviſtendom, I 
reſolved not to be ſingular :| 
And co "ys ering that this lit- 
aking was perfor- 

med at the Requeſt of ſome Re- 
verend Clergy-men / Your 
+ Lordſhip's Duceſs, and that it 
"was Nurſed up to what it ir 
nom preſented to Your Lord. 
hip there likewiſe, I concet- 
ved it could not challenge the 
e . any other more 


4 | of 
1 4 * 4 4 > 38 n £ 8 EM Fowl 
s : a wh, 


; properh; than of Your Lord. 
n ſhip 3 and therefore ſuch as 
it u, I here humbly: preſent 
it to Jour Lordſhip. My 
more, but the Second Part of 
what it now is; but ober. 
ving Pour Lordſhip's diligent 
ws. great Care at 2 Lord- 
chip Primary Viſitation at 
Derby againſt Simony, Dila- 
- pidations and Nonreſidence, 
e Three great Peſts in te 
Church, I added Three Chap. 
ters. upon thoſe Subjeits ; and 
| after; adding one thing after 
another, it came to nate a 
diſtind Part of this Hong 


and | cannot forlear to . 
tion. to Mur Lordſhip v 

immediate Predeceſſor, my W/ 
Lord Biſbop Hacket, wth 
what indefatigable Inanſtry 
did be repair, or rather Re- 
edify' the + Church at Lich- 
to fimſh ? A Work could 

hardly; bave been performei Wo 

. by any other,' How cireum- Wt 
 -Jpetthy, prudently and dili- 
gently did he govern his 
Fo Church, never abſenting him. 
elf, unleſs in His Majeſyis 
and Countries Service“ How 
Fo ,. Conſtantly did he viſit and 
þ — preach throubh his Dieceſs? 
4 Ml Religious Pattern for all 


_— —— 4 _— 4 ba. 
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3 _ 4 Common Lame, 


© 


I rg. e proce Ie. 
E. Fre bath in he (il 


hat related to the Church» 
overnment”. ? | How oft did 
be fit in his Confyftory to ee 
uſtice dine? Nay, what 
lid he negled, that Kg 
; worthy Prelate to do? 
Ind for his deep and pro- 
ound Learning in bis Fun. 
Fion , certat uh few exceed. 


udgment. M Lord, T 
ave obſerved Three things 
prpetuate Mens Memory to. 
fterity, Children, Learned © 


ba 


Ws, if 1: haves. 


V ritings, and Publick 8 
minent Buildings, he was © * 
rtunate in them all; lle 


The e Bolle f 

Has leſs. a Worthy Son to In. 3 k 
herit his Name, Vertue | 1 
Temporal Eſtate; He ha. 
left many Learned Works 
for the benefit of Polerio, I 
whereof fome are already 1 
made Public; and he ha 
made himſelf no leſs Eminent | 
by his Publick Buildings, 
witneſs his Cathedral Church 
at Lichfield, and Trinity. 
College 1 
where he had his Education; 
beſides many other Works of 97 
Piety and Charity in thoſe "ll 
gears he was Biſhop. My 
Lord, God hath not jet Wl 
you with Children, but may 


in good time, to preſerve Your 
Name : And I have heard 
Tow 
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1 CY O 8 Lordſhip intends ſome 
d Eminent Works for the Pub. 
ich; and that Mur Lordſhip 
bath reſolved to go on, where 
Hour Predeceſſor left, in 
4 Building a Palace for your 
4 elf and Succeſſors ; I have 
great reaſon to believe, having 
beard your Lordſhip ſo often 
declare on would do it; and 
bavuing laid your Hand to tbe 
Plough in preparing ſome 
38 Aaterials towards it, I know 
on will not look back : I have 
eard your Lordſhip declare 
om much you delight in Hoſ- 
I pitality, which can never be 
% /plendid as in à Palace of Tir 1.8. 
your own Building: And 
| hereby your Lordſhip will make = 
LY Your 
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8 reater 
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5 $1 mY (A. 105 38 D Neon, 
ro che Pirſons, Vioars 


Clergy of the 
of England, 


) OUR kind Acceptance . the 
| A former Impreſſions of © this 
oo, has encouraged me this Sixth 
nt, me to apptar in Publick. The firſt 

Wis hurried to the Preſs ſo haſtih, 

Wat 1 bad not time ſeriouſly to peruſe 
, whereby ſome thin gs were ſhpt in 
be 'Copy ; and my being far from 
be Preſs, occaſioned - many Miſtakes 
the Printer. In this, and the 

ter, ſomething more Care has been 
then. The only eſſential Overſight 
be firſt Impreſſion (which T have 
t diſcovered) was in the Sixth 
apter of the Firſt Book, which T 
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muſt fil deſire may be correfted | 
this. JI added many things to th 
Second, Third and Fourth E ditions, b 
with Three whole Chapters ; and 
things to this. Jour © continue! 
ind Acceptance makes ne think u 
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1  Courtcous Reader, 


* 2 is ee in the Second 
Part of Sir Edward Coke's Re- Co. 2.44. b. 
orts, in the Biſhop of Vinche- 11 Co.. a. 
ers Caſe, that there were two 
eat Perſecutions of the Chri- 
aan, Religion, the one under 
iockſian „the other under Ju- 
n the Apoſtate: The firſt by 
urdering che Prieſts, that by 
cir: Preaching advanced the 
I riſtian Religion: The latter, 
ſpoiling the Church of its 
evenues. The former contrary 
expectation advanced, and 
ot ſuppreſſed Religion: For 
has proved in all A Ages, chat 
WY ix Martyrum eſt ſemen Eccle- 
| for the patient ſuffering of 
* many Martyrs of the Primi- 
i Ive Chriſtians 128 the * : 


2, 


To the Ni 


2 ſufficient Teſtimon 9 that J 


poor Chriſtians had ſome ex. 
traordinary Divine, Aſſiſtance toll 


undergo with Patience ſo mui 
Cruelty , that no others du 


put themſelves unto. the trial 4 1 


But the taking away the Re 


nues of the Church, Martyred 


che Prieſthood it ſelf, and ſt 


Pro- 


at the Foundation: For I } 
People ſaw there was eg G of 
but Perfecutions , no Suſten: ; 4 
for thoſe that Miniſtred at th 
Altar, it diſcouraged: chem 1, 
breed their Children u I F 
Study chat advanced E 
nothing but Danger; which i nl t 
troduced great ignorance a thy | 
true Knowledge of God and Re 
on : So that as one _ the r 
Prieſts, the ather d 0 
3 very Priefthood it ſelf. * 
* Cori 5 the Apoſtle St. Pant Ar 1518 | + 
by his 2 12 he might 0 
not n burthenſom to his / 
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er. tells us, that the Labourer is worth 2 Cor. = 

= of his hire; and that by che Law cy TRE 

of Moſes, The Ox was not to be Matth. 10. 

= muzzled that treads forth the Corn : « Tins: : 

And by way of Expoſtulation in 18. 

another place, ſays, Who goes on 2 Cor. 

rei warfare at his own Charge? bo dee. q 

Plants 4 Vineyard, and eats not of J 

be Fruit thereof? And who feeds 

4 Flock, and eats not of the Milk 

| thereof * For be that ploweth ſhould 

y plow in hope „and he that threſheth | 

wolf ſhould be-partaker of his hope. And | 

again, ſays he, J it a* great thing, 43 
Jl things , ſhould reap carnal ? And 3 

the do you not know (ſays the ſame 

= Apoſtle ) that they that - Miniſter 

4 of the Temple ? And that they that 

Lait at the Altar, are partakers with 

ine the Altar? For ſo hath the Lord © + 3 
ordained, That they that preach. {4 

the Goſpel, ſhould live of the Goſ®» |? 


. 
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Wa Reade, 


wrought amongſt the Primitive 
Chriſtians, you may read in the 
fourth Chapter of the Acts of the 
Apoſtles, where it is ſaid, That a 
many as were Poſſeſſors of Houſes or 
Lands fold them , and brought the 
prices of things that were ſold, and 
laid them down at the Apoſtles feet; 
and diſtribution was made to every | 
man according as he had need. But 
the Chriſtians of this preſent 
Age are ſo far from ſelling their 
| Houſes and Lands, and laying | 
the price at the Apoſtles feet, 
that they will rather detain that | 
from the Clergy, which by Law | 
and Right is due to them. But 
certainly, had the fincerity of the | 
Primitive Chriſtians continued, I | 
ſhould never have needed to 
have ſet Pen to Paper upon this 
Subject I am now about, which 


is the Law of Tythes or Tything : 2 
A Duty eſtabliſhed by the _ ©) 


WT. 
| whe 


To the Reader:- 
of this, as of other Nations, for 
che maintenance of the Secular 
Clergy, and for their fake it is 
chat I have undertaken this 
| Work: There was a Tything 
Table publiſhed many years ago 
by a Bachelor of Laws, whercin 
| he has Eearnedly fer forth the 
manner of Tything by the Ca- 
non and Eccleſiaſtical Laws : Bur 
thoſe Laws and the Common 
Laws of this Realm differing in 
many things, wherein the Com- 
mon Law is to be preferred; that 
Tydiung Table has often led both 
Parſon and Pariſhioners into ma- 
ny Errors: Beſides the ſeveral 
Diſcharges from Payment of 
Tyches, either abſolutely, or /ub 
nodo, of divers Lands in England, 
by che Statutes or Cotnmon Laws, 
makes great alterations here from 
tlie Canon Laws. To rectify which 
and (as hear as may be) to recon- 
eile the Canon and Common” Laws; 
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Reverend Divines, firſt make ſome WM 
Animadverſions upon that Tyth- 
ing Table: But when I had done 
that, conſidering there were ma- 
ny more things in relation to 
'Tything, that I could not conve- 
veniently apply to the Text, con- 
cerning Preſcriptions, Cuſtoms, Com- 
poſitions, and other Privileges , 
| beſides the Laws concerning 
Offerings, ' Mortuaries , and other 
Church Duties, fit for all Men 
to know, as well Lay as Clergy, WM. 
1. adventured upon this. larger 
Work. Which I the rather did, 
becauſe. I do not find any other 
that hath Publiſhed any complear 
Work in this kind, or to reconcile Ml 
the Common and. Canons Laws, 
chat kind of Learning lying diſ- 
perſed in our Law Books; I had 

' therefore in favour of the Par- 
| ſons and Vicars, taken up a for- 
mer: Reſolution, and adveatured 
; co 


4 To the Reader, 
co expoſe my ſelf to the publick 
cCenſure. And though I cannot 
IF promiſe any perfection in this 
Work, yet I dare preſume to ſay, 
it is the moſt perfect Work of 
this nature yet extant; N I 
can pretend to nothing of it 
but the Errors and Miſtakes, 
which I will be thankful ro any 
body that will friendly correct, 
that I may make it more exact in 
a future Edition, if I have encou- 
Wragement. The hinderance of 
aonverſing with the Learned, by 
Wrcaſon of my Retirement to the 

Country, and not having ac- 
ceſs to any publick Libraries, 
hath hindered me of ſome helps I 
night have had thereby. Perhaps 

may not be fo acceptable to 
Whoſe in whoſe Favour I have writ 

Wt, becauſe it comes from the Pen 
pf one who profeſſes himſelf a 
common Lawyer: But in my 
Judgment, in this Nation, wherein 
= VVV 


Helden. 
| Pr xf. ad 
3 Pec.20. 


may think it to their ur 


a mY 
ns * 


the Common Laus and Cuſtoms 


Law ; this Subject is not alto- 


a hand as the Matter would 


and might legally be diſcharged. 
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gether improper , if not moſt 
proper for a common Lawyer, 
And truly I have through this 
Diſcourſe dealt with as impartial 


admit. And though the Clergy 


chat I have at large ſet forth the 
ſeveral Diſcharges by which Lands 
are freed from the Payment of 
Tythes: Yer in that I have gi- MW: 
yen a clear Light, which Lands |W: 
cannot be ſo privileged, and 
what Preſcriptions and Modus de- 
cimandi are not good, being well 


aſſured that there are more Lands 


at this day eſcape Payment of 


Tythes upon pretence of ſome 
Privilege, to which they have no 


right, than thoſe that pay Tythes, 


But 
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endeavour to ſerve the Reverend 
Clergy, I cannot give chem In- 
couragement to depend upon 


their own Judgments, grounded 
upon 1 thing here writ; for 

though this may ſuffice to give 
them ſome light, what ſhall be 
due to them, yet I cannot _ 
by any thing I can write to make 
them Lawyers; for many Quere's 
will ariſe, that no foreſight of 
mine could give an Anſwer to: 


W Buc this Benefit I hope they will 


i- WF receive by my Labours, that they 


may put their caſe, and make 
their doubts known more perti- 
Enently to the Learned. I had no 
Sooner finiſhed this little Tract 


Wconcerning Tyches, but I conſi- 


aered that there were many other 


chings almoſt as uſeful - for a 
Clergy-man to know, as the Law 
of Tythes: And though Mr. 
| Hughes of Grays-Im many years 


Tuche Reuder, 
fince publiſhed a learned Tract, Wi 
Law; yet there are many more Wiſh 
things neceſſary for a Clergy- WP 
man to know, that are there only | 
briefly, or not at all touched 
upon; and of ſuch force, that 
they muſt either be performed 
and obſerved to make a Man a 
compleat Parſon, or to make him 
none, though never ſo exactly in- 
ſtituted and inducted, if omit- 
ted. I have therefore in the firſt 
place, before I come to the Law i 
of Tythes, ſhewed, u hat Simony 
is, and what danger thoſe run 
themſelves into, that are guilty of 
it; what things every Parſon, ir 
Vicar, c. is to do before, at, and 8 
afrer his Inſtitution and Indu- 
ction, to make him a compleat r 
Parſon, c. what Dilapidations | ] KN. 
are, and how puniſhable ; what r 
Privileges the Clergy have at ol 
_ this day by the Laws of England; Phe 


1 


Phat Charge and Payments their 
ryche and Church-Livings are 
1 ec unto; what Cauſes of 
Heprivation have been allowed 
of by the Laws of England; what 
WL. caſes: they may take or ſet, and 
hat Statutes they may fall in 


Prho is qualified to have them, and 
n what manner to be accepted; 
Non-reſidence , and many other 
things neceſſary for every Clergy- 
man to know. I have divided 
he whole into Two Books, and 


Ind Paragraphs, and added a 


Winding of any thing in either. 
W have likewiſe added a Lift or 
Hatalogue of all the Abbies and 


* 
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Wings Books at 200 l. per Annum, 
r upwards, and which were diſ- 
ſolved by the Stature of 31 H. 8. 
he Lands of which can only 


Hanger of; and of Pluralities, and 


em again into ſeveral Chapters 


ort Table for the more ready 


WT riories that were valued: in the 


pretend 
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"To the Reader. 
pretend to any Privilege to be diſ. WF 
charged of the payment of e 1 
in which I have rather choſen to 
_ write after Mr. Dugdale, being a 
ſurer Author than Mr. Speed, in 
whom I have obſerved many Mi- 
ſtakes. I muſt beg the Readers 
Patience to correct the Miſtakes of 
the Printer, (which are too many, WF" 
by reaſon of my abſence from the | 
Preſs: ) And for my own, I ſhall MW 
take it kindly. from any body, WF" 
that will in a Friendly manner in- 
form me of them; for Humanum .* 
cauſe to be aſhamed of them, yet 

Iwill never be aſhamed to amend. ii * 


Fc Contents of the ſeveral Chap- 
ters contained in the Firſt Par 5 
6 chi Book , inked, The 

| Parſon on Counſel. 


Map. 1. 50 or ma not le 4 P on W 

Ml N Ftp. 7 48 7 . 725 Parſon. 
hap. 2. How one is 4 2 3 
5 = fed ta be Parſon, Vicar, in ta- 
e ceed in obtaining and b . lsa a Las. 


phap. 3. Is what FRY it i eoefiog ths tone alle; 
to have a Jure Patronatus, and bow u, 

to proceed in the ſame, and what j js the force 

| and effet# thereof. P. 11. 

3 We 4. How the Lau food concerning Pla- Plurliti, = 

= 7/itics before the Statute of 21 H.8. who are 

= qualified within that Low te beve Plaroli- 

es, and bow they ought to behave themſelves ERS 

= in» taking ſecond Esvings, ſo that the fit 

1 ep Se 2 , K 9 3 

* ap. at Simony is, 41d W as . 

1 01 of it, and what are the dangers 

aaſcing thereupon. P-39- - 

Fhap. 6. bat one is to do ** amd at In- wet n 
= /titution, and afier Induction, to make bim- do, ut, before, 
elf « compleat Parſon. p. 67 25 
| G. after Induttion, ond hs Nes vedere — 
i, and the dangers incurred; thereby , and 

what matters will excuſe the ſame. £ 73. 
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| The Contents. 
| Dilapidations. Chap. 8. Wbat ſhall be ſaid to be Dila 
and how the ſame are remedied and puni 


Deprivation. Chap. 95 For whas cauſe a Parſon, Vicar, 
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may be deprived; according to the Rules of the ip 


 , Common Laws. 


Farms. Farms be may, or may not take, and within 
the danger of what other Statutes they may 

| «a br Fall. 5 1 p. 103. 
| Privileges of Chap. 11. What Privileges are allowed to the 


the Clergſ- . Clergy by the Statute and Common Law: of 


. this Realm, and what are pretended to bythe 

_ » Eccleſiaſtical Laws. | P-145. 
Chap. 12. How the Law ſtands concerning 
| Churches, Chappels, and Church-yards , in 
'. whom. the Freebold is, and how the Churches 
and Chappels are to be repaired, and concer- 

7 ning the Seats, Burials, Tombs, Coat of Arms, 
and other Enſigns of Honour, in memory of the 
Dead ; and of the Church-Ornaments, and at 

. whoſe charge to be provided; and what reme- 

. dy fer Treſpaſſes in the Church, Church. yard, 
or in breaking up of Tombs, taking, carrying 
away or imbexelling any of the Goods, or Or- 
naments of the Church, e. p. x 60. 


Parſoniges. Chap. 13. Of Parſonages;Vicarages,Sine Cura's, 


many other things relating to Parſonages, Vi- 

c Ccarages, Donatives, and Sine Cura's. p.190. 
2 Chap. 14. What Reſignations and Permutation. 
Union are, in what manner they may be made, and 
Conſolidation ober matters relating to them, and of Union: 


and Conſolidations. | - "I 


Leaſes” Chap. 10. What Leaſes 4 Parſon, Vicar, Oc. | 
may make of bis. Glebe and Tythes, and what 


2 Donatives, and of the Endowments of Vi- 
3 carages, and bow, and in what Caſes 6 Parſo- 
nage and the Vicarage are to be reunited, and 
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Free Contents of the ſeveral Chap- — | 
ters contained in the Second Part 
= of Ththes or Ththing.. 
IHap. 1. hat Tythes are, the [everal [arts Raid, quoru- 
and kinds thereof, and how they become as; 2 
. e 
hap. 2. By whom, and to whom Tythes ought By wham, and 
to be paid. f pre. 9 pw dog: 


hap. 3. Of what things Tythes are due to be What things 
paid, and in what manner the Tythes of Corn, re tythable. 
Hay, & c. ara to be paid. Þ-2 35. Corn, lia, ec. | 
Chap. 4. Where and in what caſes the Tythes Wood, 

of Wood ought to be paid. p. 2309. 
hap. 5. Where Tythes are due for Herbage or Herbage. 
| Agiftment of Cattle, and who is to pay it. 53 wo 
hap. 6. Where and in what manner the Tythes Calves, Milk, 
of Calves, Milk, Cheeſe, Wooll, Lambs, Cheeſe, Wooll, 
Pigs, & c. are * pak p.251. — ige, 
hap. 7. In what manner tbe Tythes of Seeds, oof Ru, 

| Fruit, Maſt, Bees, & c. are to be paid. p.259. Maſt, Bees, $5 
hap. 8. Bere and in what manner the Tythes Honey. 
„7 Pigecns, Contes, Fiſh, Deer, and ot her Birds Things fore + 
= 2nd Beaſts feræ naturæ, are tytbhable. oe. en 
ap 9. Of what nature the Tythes of Mills Mills. 

are, and in hat caſes payable. . p.26 l. Perſonal. - 
hap. 10. Of Hebes of Hawking, Hunting, a yoo: 
Fiſhing, Fowling, ec, 1! other. perſonal 9 ig 
| Ties. ? ye p.26 3- ing. Ke. 
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: What Oblations, — are, Oblac'ons, 


my e A | p.342. 
ber Mortuaries are, and in what Mortunries. 


hap, 2 


| 1 6 rbey are due and payable... + p.349 
4 | Lf hap: 27. How Tyt bes are to be paid in Lon. Londen, 
don, and ſeveral Reſolutions apon the Statute, 


„, Tythes 


. wade for the namen thereof. 
hap. 4 In ber bete, and in N How recoter - 


be fued for „ and in what ble. 
4 coſe s Probibitions lie for to eying of. TP y Crobibicion, 
G bes in the Eccleſiaſtical Courts, and 

| FM: Rn therein. . | P4368, 


2 p 
£* 
44 
| 4 
3 * 8 33 ads 
»” —_— — "_ — 
— 1 , * 
f | * 4 
+» * . 3 p ** * | 
k | f [ 
Rp , : 
> 4 
* * 5 
4 > 
* 
" 
*%\ - 
” 4 4 x & 
13 
” 
* 
9 
us 


00 ions! in the Marginal 
— References. 


Ote, That 3 in my „ Referenc 
to printed Books in thi 
Treatiſe , I for the moſt part ref: 
to the Page, and part of the Page 
where the Matter is to be found i 
this manner: If the Matter be at th 


upper end of the Page I mark, it wit 
Three Pricks thus. if in the midd 
thus .. if at the lower part thus . an 
where the Bool is numbred by Fol. 
add the A or the B ſide, 4s it ha 
| pen s. px ty | 


* 


1 : 
ww * 4 


* * 
FT 2 
x 5 | % . 3. 
: Hot 
it. k 
\ P , "4 * as „ K ———— 
— —— * R 83 
% ; — — A. * 245 4.44 „„ 
F 
3 : 15 I * s 
a 1 
7 
4 
0 H | A P. 1. 


Who mo, or who! yn bot, 45 a Parſe 


Vi rear, Kc. 


* 7 "Re whe i upon me to Hou ts 
Parſon's Counſellor, it is neceſſary i in 
the firſt-place, to ſhew who may 


be a \ Parſon, Vicar; Ce. 


By a Statute made in the 1475. year of 


King Charles the Second, all are made in- 


_—_— 'of being admitted to any Parſo- 
Nage or Vicarage, Benefice or other Eccle- 
ſiaſtical Promotion, Preferment-or Dignity 


whatſdever, unleſs ſuch perſon HavoEpiſeo” 


pal Ordination; and if any mall preſume 


to be Adraitted;not: having ſuch Ordination, 


or ſhall preſume to Adminiſter the Sacra- 


ment of the Lords Supper, not being fo Or- 


dained, he is to forfeit 9 pounds. 


— 


e e e eee eee > F | 
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Concil. Arelat. By divers ancient Canons of the Church, 
Sad Conci. no man was to be a Deacon before he was 
eck. twenty five years of Age, nor a Prieſt be- 


& 15. Concil. : f 
1 fore he ſhould attain the Age of thirty 


D 
3 


11. years; but notwithſtanding the Canons, 
Callis Left. they were frequently diſpenſed with. 
45. And by a Statute made in the 1 3b. year 


= "Mi Queen Elizabeth, it is Enacted, That none 
13 Elia c. 12. ſhall be made Miniſter, or admitted to Preach WM, 
5 or Adminiſter the Sacraments, being under 

the Age of twenty four years; nor unleſs b 

he firſt bring to the Biſhop of that Dioceſs, 7 

from men known to the Biſhop to be of 

i ane . ſound Religion, a Teſtimonial both of his ; 

2 e an honeſt Life, and of his profeſſing the Do- d 

be made 2 @Qrine expreſſed in the Thirty nine Articles; {c 
| Prieſt at twen- and unleſs he be able to anſwer and render 
in four,whereas to the Ordinary #taccompt of his Faith in 
&y the Canons Latin, according to the ſaid Articles, or have 


be could not be 4 ſpecial gift and ability to be a Preacher : by 


ae 

aueh 429. Nor ſhall be admitted to the Order of Dea. iſ, 
dee. con or Miniſtry, unleſs he mall firſt ſubſcribe 
3 to the ſaid Articles. | En 
1 And all Diſpenſations in this Caſe are 
3 made void by the ſame Statute. a F 


So that upon the whole matter, none can +, 


be a Prieſt before he is four and twenty 4 
years of Age, nor none can be a Parſon be- ru 
fore he is a Prieſt. TED Dep e 


Can fc. j 3. di· And by divers ancient Canons, and by i. 
Ringo. cap. Canons of our own, none ought to be Or- In 
mme. dained a Prieſt before he have a Title, that e 


is, a Preſentment to a Parſonage, Vicarage, rt) 
or a Curacy. | s Ar 
| | | | Mi; 


. 


Chap. I.  Colinſelloy” 3 
And by another Provincial Canon of our Cap Imprimis. 
* own, thoſe that have been guilty of Homi- Co. a * 5 
cide, or that have been Advocates in cauſa 
Sanguinit; thoſe that are guilty of Simony, 
or Makers or Solicitors of Simoniacal Con- 
tracts, Witchcraft, burners. of Churches, 
cannot be Prieſts without ſpecial Diſpenſa- 
tion, nor by conſequence Parſons or Vicars. 

And by another Provincial Canon of our Cap. cum quan” 
ovn, thoſe that are guilty of Simony, Ho- . 1 
micide, perſons Excommunicate, Uſurers, g. Inſt. 632. 
Sacrilegious perſons, Incendiaries, vel f Fal- on — o 
2 1 47. Co. 5. 5 8. a. 

arion, may not be admitted into Holy Or- fperjary, For- 
ders, and by conſequence may not be Par- ger y. diſt. C0. 

ſons, Vicars, &c. e ſi Epiſcopvs. 
And by a Canon in the Council of Nice, 38 E.3. 2. a. 
man that voluntarily caſtrated himſelf 
ight not be a Prieſt; but if it were done 
dy Enemies, or by the advice of Phyficians © 
or Healths fake, it was no diſability. _ x 
Baſtards cannot be Prieſts without Diſ. Cap. cvs qi de I 
enſation, nor by conſequence Parſons *. don. Dyer 293. 


re A Villain cannot be a Parſon, and if he ? $i 510m TOY 2 
| g * 8. ” 14 H.. 28. b. | 

2 preſented to a Living, the Biſhop may 13 H. 7. 5. b. = 

"BE A ao ods 5H.7.20a, - % 
ty A Miſcreant that does not believe the Co5-582*. 4 
e- ruth, an Infidel that does not believe at all, .. Freer g. 
es, Schiſmatick or Heretick, that do not — 3 Ke 

by lieve aright, ought not to be Parſons, and 2. z. Fb. 
r- Indicted, ought to be deprived { and fo if Qu. Imp. 152. I 


We party be Irreligious or Illiterate; fo if the N Clergy,22. 
rty preſented be mere laicus or outlawed. 3 3 
And the Biſtiop may refuſe a Clerk quia Wills 310. 
minoſus, for any of the Crimes aforefaid, > Co. = ta 
dugh the party be not convict, fo rhe Bi- 632. 
dp bs certain of the Truth thereof, 


32 And 


WI *. The Parſons Part J. F 
Co.5.58.4'. And all things that are juſt cauſes to de- 
Regula. prive a Clerk, are juſt cauſes to refuſe a Clerk 
when preſented. Stillingfl. Eccleſ. Caſes. 73. 


bid But it is no good cauſe to refuſe a Clerk, 
Exceptio. becauſe he is a Player at unlawful Games, or ⁵⁶ 


a a Haunter of Taverns : Becauſe theſe are 
not malum in ſe, but malum probibitum. 

C0. A Iaſt. 3j 7. And the Son cannot, without a Diſpenſa- 

1 tion, be Parſon of the ſame Church that his Fa- 

um 2Jure in- ther was Incumbent of the next before him. 


hibitum. Conc. | | 
Lateran. Can. A man that cannot ſpeak ſuch Language 
31. as the Pariſhioners underſtand, ought not to 


3 be 27 El.; 
. to the Pariſhtoners : And when the blind] 
Locas verſ. E- leads the blind, both fall into the Pit. 
veſque Bath. The Biſhop cannot refuſe a Clerk, becauſ 
Hf, Sn rer he wants a Teſtimonial. See Stilliugfl. Eccle i 
4 laft.33 8. Caſes, 747. 1 


Leonard. 30% But it ſeems that if the Biſhop does admin 
Dier 293. b. and inſtitute any perſon into a Living that li 
Mich. 16 & 17 under any of theſe Incapacities, the Church in 
mo * nden full de fa&otill Sentence of Deprivation, Null 
: ty, c. as the caſe requires, and no Lapſe ini 
e * 5 1 
Tust. 336. An Alien born at this day, cannot be 
Star. 3 R. a. e. 3. Parſon, Vicar, &c. nor is capable of any Spin 
7 cap. 1. tual Preferment, without the Kings ſpecial LY 
5 R. a. nu. 91. | | l 11 „ 
6 Ka. nu. 11. Cence, and the Biſhop may deny to adm 
10 R. a. nu 20. and inſtitute him, as Ol Edward Coke col F & 
1 H. Sap. ). Cœives. n 
Can. 23. By a Canon in the third Council of LS : 
ttteran, under Alexander the Third,it was (AS a 
creed that none ſhould be Parſon of a Pati 


> Ot 


under 25 years of Age. 


Chap. 2. Caounkelos. 
= Outlawry and Laity are Diſabilities. Ca. 
2.1. 6 . | 
X Vide Levit. cap.2 1. ver. 1771 8,1920, 21. 
what bodily blemiſhes diſabled Prieſthood 
under the Law. | COTS: 


— 


* £ 
— * 


As one qualified to be a Parſon, ought 
= 20 behave himſelf in obtaining a Li- 4 


ving. 


A Parſon qualified as the Law requires, 
3 muſt without any corrupt or ſy mo- | 
niacal Contract, obtain a Preſentation from 1 
the righe and undoubted Patron of the 4 
Church, whereof he deſigns to be Parſon ; 
which may be in this Form: | | | 
= Keverendo in Chriſto Patri & Domino. T. Lie F m of 
= divins permiſſione L. & C. Epiſcopo, ejuſoue Vi- — 8 | 

= cario in ſpiritualibus generali A. B. Armiger, in- of Preſentatuns. | 
ie Aubitatus Patronus Eccleſia Parochialis de C. Regiſt. orig · f 

* Comitatu D. ſalutem in Domino [empiternam. 3. 
4 Eccleſiam de C. prædictam veſtræ Dioceſſon, 1 
= 70d per mortem, (if void by the death ob 
che laſt Incumbent; ) but if it be by Reſig- 7 
nation, then you muſt ſay (modo per reſigna- 4 
tionem; but if the Church be void by the 
laſt Incumbent's being made a Biſhop, or by 
dm taking a ſecond Living, not being qualified, 
col chen you may ſay (per ceſionem) or as the 
RE Ipecial Matter is; or it by Deprivation, * 
f AS then yon muſt jay /( per deprivationem |) 
as and then proceed, E. F. ultimi incum- 
paß bentis ibidem jam vacantem, & ad meam 
0 | | P'3; ' 

ll 


= 
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donationem pleno jure ſpectantem, dilectum mibi 
in Chriſto G. H. Clericum in Artibus Magiſtrum, 
paternitati veſtræ præſento, bumiliter ſi Dee. 3H 
quatenus præfatum G. H. ad difiam Eccleſiam 
admittere, eumque Rectorem ejuſdem Eccleſie 
inſtituere cum ſuis juribus & pertinentiis uni- 
. werſis, cæteraque expedire & peragere, quæ ve- Iz 
ſtro in hac parte incumbunt officio paſtorali, 75 Þ 
nemini cum favore. In cujus rei Teſtimonium his | 


oF x 7 


preſentibus ſgillum meum appoſui : Datum pri- 
mo die M. Anno Regni Domini noſtri Caroli 
fecundi, Dei gratia, L Scotiæ, Franciæ i. 
& Hiberniz, Regis, fidei defenſoris, & c. vice- 
ſimo cctavs, Annoq; Domini 1675. 3 
I Ioſt. 120b. And note, That the King, or any other 
F. N. Inf. Go. Patron, may Preſent by word of Mouth, or 
dy Letter, and it is as good and effectual as 
one in Form. F 1 
— 1 As ſoon as a Clerk has obtained ſuch Pre- 
Fer ſentation, it behoves him with all conve- 
22 4.6. 29 b. nient ſpeed, and within ſix months after the 
Dod. & Stod. Church became void by Death, Creation or 
U c. 3. Ceſſion of the laſt Incumbent, of which 
7 Avoidances the Patron is at his peril to take ll 
What time che notice, or within ſix months after no- 
Biſhop may take tice legally given to the Patron by the 
to examine 4 Ordinary of the Church becoming void Y 
ns na dy Deprivation, or Reſignation, to tender 
Cum aan, ie Preſentation to the Biſhop of that BW 
Apeſtolom. Dioceſs within which the Church is, or . 
11. 9.b. to his Vicar-General, or in the Vacation, 
5 when there is no Biſhop of ſuch Dioceſs, to 
the Guardians of the Spiritualties, ro whom 
the Law allows a reaſonable time to exa- 
mine the abilities of the Clerk: For the 
O:dinary is not bound as ſoon as a Clerk 
e | . tenders 


$ 


* 
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tenders his Preſentation to diſpatch his buſi- 


* "= . py 
v. neſs *; but if he be buſy about the affairs of Hob. 317. 
» his Church, he may make the Clerk to ſtay 17H. 7. b. 


Fill he hath done, or may appoint him a 2%, Can, Los 


convenient time to attend him for his appro- aon rwo 
1 bation. | Months, but the 


g- 3 + By the ancient Canons, the Biſhop had erp" 

is two Months time to conſider of the ability 779 77 #7 
<8 . PTY" | theſe Caſes 14 

j- Wand diſability of the Clerk ; but by a Canon , 5, preferred. 

li made in the time of King James, that time allows only 

i is abbreviated to one Month. deo venient 

e- Then if the Ordinary, &c. upon the exa- e. 


Admiſſien and 


mination of the Clerk, find him fit in all 7 1 


points, as above in the firſt Chapter is di- Co. 4. 29. a. 


Prected, then he admits him in theſe words, 32 H. 6. 28. b. 
Admitto te habilem, &c. And thereupon the 33 H 6. 24.8 
ordinary Inſtitutes him in theſe words, 2 ee 
I ituo te Rectorem Eccleſia Parochialis de C. Royer vel 


4 : | * Dobbins, P. 
babere curam animarum : & accipe curam 21 fac. C. G. 


am & meam; And this the Biſhop may Carter verſ. 
ao as well out of his Dioceſs as within it ; Crofts, 27 Kl. 
For as to this matter, it is not local, but fol- —2 3 
Nous the Perſon of the Biſhop whicherſoever MY 
a auction. 

e goes. When the Biſhop has inſtituted 

ky 2 Selden de 
he Clerk, the Ordinary, or, &c. makes ag, .q 394. 
Aandate under Seal to the Archdeacon of » Callis verſus - 
he place“, or to ſuch other Clergy-men as Launt. 
e pleaſes, to induct the Clerk. And it may t 4 H.. Ab. 
e made 7 by the Dean and Chapter, but not ors 2 
che Patron: For though by the Inſtitution 1 5. Jac.19. 
Be Church is full againſt all perſons, fave 190 b. f. M. 
he King, yet he is no: compleat Parſon till Plove. 528 b. 
gnducion ; for by the Inſtitution he is ad- par 5-519 
0 : . ; ve Made. 
Y itted ad officium to pray and preach, yet he Lin veces 
not intitled 2d heneficium, until he be for- Pogſon, M. 

nally inducted, which may be donc by the 9 jac. C B. 


B 4. deli- 


* - Goes * * OS 


- The Parſons —& | Part]. 
Selden de Dec. delivering of the Ring of the Church-door, 
$6. or Latch of the Church:gate, or by delivery 

of a Clod or Turf, and Twig of the Glebe; 

233 8.6.24.2” but the moſt common and uſual way is, and 

Lindwood cap. therefore the ſafeſt, by delivery of the-Beil- 8 

Item quia Ar- rope to the new inſtituted Clerk, and he tol- 

chidiaconi,Gxc. ling the Bell: And the Archdeacon, if he do 

it, is to take but 40 d. for doing of it. 

Hill. j EI C. B. And an Action of the Caſe will lie againſt 

F. N. B. 74. H. the Archdeacon, if he refuſe or neglect to do 

* 9 his duty, or the Clerk may compel him to do 

Koightly. P his duty in the Eccleſiaſtical Court; and note 

Os that the Church is full againſt every body but 

the King, by the Inſtitution, but not againſt | 

the King till Induction. Co. 1 Inſf. 1 19. b. 344. a. 

Cro. Fac. 462. And ſome hold that the Queen 

. has the ſame Prerogative. See Co. 1 Inſt. 13 3.4. 
velyert. ioo. Now note, that the 6 months, within which 

Co. 6. 61. b. the Patron is to preſent, are to be accounted 


EE K 


62 2. 2 c 
* 5 int. by 182 days, and not by 28 days to the month. n 
Selden de Dec. And note, that the Clerk is to do many) 
289. things more at the time of the Inſtitution, and 
Hoghs Parſons after his Induction, to ſecure himſelf in his b 


, Living which he will find in the ſixth Chap. 
Ne 7,. ter following, to which I refer him, and 
Auron. wherein very great care is to be taken, that 
2 all chings be duly performed and obſerved. i 
From what There hath been ſome diſpute, ' whether 
ti me the fx the ſix months ſhall commence from the time 
Aonths ſhall ofthe death of the laſt Incumbent, or other 
enenee. Avoidance, or from ſuch time as the Patron 
could reaſonably have notice, conſidering 
the diſtance of place; and more particu- 
luarly, chere the Patron or incumbent ſhould 
happen to be beyond the Seas at the time of 

the Ayoidan dee. 
| TT F . And 


T * 


2 


Chap. : Counſelloz, :. Fg 
And there hath beena Canon, Quad tem- Rol a. 363.3 


5 

y dus ſemeſtre non incipit verſus patronos, niſi à 
; tempore ſcientiæ mortis perſonæ. 

d RF But by the Common Law of Esgland, I 
1. conceive the Patron is bound to take notice 
| 


of the Death, Creation or Ceſſion, as afore- 


o (aid. | | | 
And chis is proved by the Regiſter, where Regit.orig, 42 

{it in a Prohibition it is ſaid, Quia ſecundum le- e 

lo gen & conſuetudinem Regni noſtri Angliæ 

lo Epiſcopi, Cc. beneficia vacantia per lapſum tem- 

te Poris ante ſex menſes vacationum eorundem tranſ- 

ut actos conferre non debent, nec conferre conſueve- | 


runt, aliquibus temporibus retroactis. So that What time the 
it appears by this Writ, that the time of the Pn is 10 
ſix months to collate by Lapſe commences Y. 
from the Vacancy,and not from the Notice: 

But this muſt be intended of ſuch Avoidan- 


ed ces, whereof the Patron is bound to take 

th. notice as aforeſaid. | | 
ny And it is alſo to be obſerved, that if the kel. o. b.: 
nd Patron do preſent his Clerk, which is refuſed 34 H. 7. 21. 
his by the Ordinary, becauſe he is illiterate, cri- HEE 
ap- ninous, &c. there the Patron ſhall have no 

1nd onger time to preſent but ſix months from The Patron 
hat We time ofthe Avoidance, where the Patron preſenes ftr 

dJ. bound to take notice of it, and fix months Lepſe —_ 

her rom the time of notice, where the Ordi- bo | 
ime Pary is bound to give notice of the Avoid- Hob. 1 74. - I 
her nc. 1 Hutton 24. 

ron But note, that in all caſes, if a Church 32 K;. 2. 

ring apſe to the Biſhop or Archbiſhop, and the OY: | 

icu- Natron preſent his Clerk before the Biſhop or 2 : 

ould Archbiſhop have collated ; the Biſhop, &c. 8, aliquo evi 

e of bound to admit the Clerk of the true cente,&c.verda 

F Patron, and cannot take advantage of the Is. ; 
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B. Plenary Lapſe. But the Canoniſts as ſhould ſeem, 
15 Dot. & hoid the contrary ;- but the Common. Law 
Stuck 1.294 jn this, as in other · things, is to be pre- 
ferr?d. | | : 
But if the Biſhop collate, and the Patron 
preſent before Induction , he comes too i 
late. | K | 
ere. But the great Queſtion is, if the Church 
Lapſe to the King, and the Patron preſents 
before the King takes advantage of the 
Lapſe, Whether this ſhall avoid the Kings 
Title by Lapſe ? It is made a Quære by Dyer: 
Dy.277-p 35. But Hobart ſeems to be clear in it, that the 
Hob. 152. King ſhall not have the benefit of the Lapſe; 
. 19. but divers? Authorities are againſt him, Ideo 
Cro. lac. 216. ſuære. Rolls 2.368. b. 27 E. 3. 84. b. Co. 7. 28. 
| 7 
Owen 3 & 5. Doct. & Stud. lib.2. cap. 31. 
What time the There have been ſome Opinions amongſt In 
_ Patron has to the Canoniſts, that a Lay-Patron ſhould have 
preje'. but four months to preſent, but an Eccle- 
ſiaſtical perſon ſhall have ſix months; and 


Laan » gl 2 
3 on — — LO - 


Dy. 277. p. 56. 


| 9 ſo it is ſaid is the Law of Scotland; but the 
_ Chap.Qzoz#am Common Law, which rules the point here, 
werbum devol- and with more reaſon, gives the Patrons in 
B De. both Caſes fix months. | 17 
cimis 390 In the Caſes of Deprivation and Reſigna- | 
iy tion, where the Patron is to have notice Ch 


before the Church can Lapſe, the Patron is Wi 
not bound to cake notice from any body but nc 
mt ks the Biſhop himſelf, or other Ordinary; eq 

- »biſayrs which mult be given perſonally to the Pa. 
Cob. 9. b.: tron, if he live in the ſame County; but if io 
Cro El. 119. the Patron live in a Foreign County, then er. 
Dier 328.2... the notice may be publiſhed in the Pariſh im 
Church, and affixed on the Church DSor: the 
And ſuch notice muſt expreſs in certain — a 

| 4 Cauſe 


— 


3 <-* @ fr 0 mn 


"Gap Com. 
| Cauſe of the Deprivation, &c. and it muſt 
| be were, propria , perſonaliter, & non fie, by 


4 tion ipſo fatto by the Statute of 1 3 Eliz. until 
| fix months after notice. ES, 
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the Eccleſiaſtical Laws. There are ſeveral 


other ways that a Church may become r 


void, of which the Patron is at his peril to Co. 6. 25.b. 


q take notice, as Union, not payment of Dyer 346.b.." 
2X Tenths, &c. | 


|  Harp.z & 4 EL 
But no Lapſe ſhall incur by any Depriva- 5 . 


13 El. c. 1 a. 


In what Caſe it is neceſſary that the 
| Biſhop have a Jure Patronatus, and 


how the ſame is to be proceeded in, 
and what is the effect and fruit of the 
ſame. | | 


Nr two Patrons preſent to one and the , har coſus 


ame Church by ſeveral Titles, the 2 Church ſhall 
-hurch is become litigious 5 becauſe the 5: ſ liri- 


Biſhop knows not which hath the very true gt. 


nd rightful Title to the ſame, and by con- Oe _ 
equence knows not which Clerk to admit: 
And I take it, the Church is not leſs liri-. 
pious, though they both preſent the ſame 
derſon; becauſe when the Biſhop admits 

im as the Clerk of the one, he puts the 
dther ont of poſſeſſion, and conſequently 1 


f 


The Parſons Part J. 
his Action; and the Biſhop becomes a Di- 
ſturber, if he who is put out of poſſoſſion 
prove to have a better Title. ""n 
Where a jure Now the Biſhop in this caſe, to ſecure 
Patronatus is Himfelf,ought to award a Jure Patronatus to 
neceſſwy, and jnqtfite of the Right; which is meerly an 


ber wo be re- Inqueſt of Office in nature of a Writ de pro- 
Infra 1 prietate probanaa, and does not at al ind WF. 
afra 19. age | | 1 
* :4 H 6. 38. the Title or Right of the Party. = 
b. But it ſeems a queſtion in our Books, © 
35 H,5.18.h. Whether the Biſhop is bound to ſue the 
* Fure Patronatus at his own coſt and peril, or ( 
only at the Prayer, and at the coſt of the ; 
- = 28 ( 


party that prays it, or of both parties? 
But the better Opinion ſeems to be, and fo 
is the Practice, that the ſame is to be ſued at 
the prayer, and at the coſt of one of the 
parties that prays it, or of both the partie 
if they joyn. _ ER 
4 H. 6. 11a. Now whereas the Church may become 


Hob. 317. litigious by double or plural Preſentations, ſo 

1 9 58. i it may become more litigious by the Fure Pa · | 
5 12.7-22.3. f tronatus; for if two Patrons preſent, and each 
is made a 2 3 2 


Quere, of them prays a Fure Patronatus by himſelf (5 
they may) and the one Jury gives a Verdia 

for the ones Title, and the other for the others ſc 

Title; here the Biſhop receives no direction WW. 

at all, but the Church ſtill remains licigious. 

But here ariſes another great queſtion, 17 
Whether the Biſhop in this Caſe may le. 

the Church lapſe and collate? Or whethe C 


he be not bound to admit one of the © 

_ Clerksat his Election, or at his peril? Mr. Ser- B 

6o!lis Read. 3. jeant Calli in his Reading, was of Op © 

_ 21H6.44.2" nion, he might refuſe both Clerks in M8 P. 
| Quere, Caſe, and ſuffer the Church to Lapſe ; an o 
4 N 10 wav} 


Chap. 3: Counſelloy, - 13 
ſois the Book in 21 H. 6. by Newton and 
Paſton. Tamen inde quære. Rs. 
And as a Church may become litigious 41 H. 5.45. . 
by a Jure Patronatus; ſo it may become 17 74 
litigious after a Jure Patronatus, and a Ver- 
dict given for one of the parties; for if a 
Jure Patronatus be awarded, and a Verdict 
given for one of the parties, and before 

che Patron preſents, for whom the Verdict 
was given, and prays admittance of his 
Clerk (as he ought to do, before the Biſliop 
Js bound to admit his Clerk) another pre- 
ſents; here the Church is become litigious de 
uo vo, and the Biſhop in this caſe, as it ſeems, 

may award a new Jure Patronatus to deter- 

mine the right of Patronage batween the 

new and the old Patron, for whom the 

Title was found in the former. 

But ſome have thought, that though the 21 Hf. 6. 

Church be not litigious by double or plural % Reading 

Preſentations, yet the Biſhop, if he doubt of Hb —_d 
the Patrons Title that preſents, may award * 
a Jure Patronatus, and inquire of ſach Pa: 
trons Title, and by that means prevent the 
ſurpriſe that may happen to other preten- 
ders by ſudden admiſſian of the Clerk; and 
in caſe the right of Patronage be found for +, 1 5. 
Tadtranger, the Biſhop may admit his Clerk. Hob. 3 17... 
But it ſeems, that it the Biſhop admit the 21 
Cleck that is preſented before the Church be- 
comes litigious by a ſecond Preſentation, the 
Bichop acquits himſelf thereby from being 
WF « Diltacber ; bur by this means che, Bilkop, 
may do great wrong in 5 


. 


may do, great wrong in ſurprizing other 
VV 
rer "+ That 


The Parſons art I. 


that, as hath been ſaid, he may take conve- 8 
nient time to examine the Clerk, that other 


Pretenders may take notice of the Vacancy. 


Hob. 317. Bur though the Church, by any of the 
means aboveſaid, be become litigious, yet I de 
think there is no doubt, but that the Biſhop "ih 


may admit either Clerk without a Jure 3 
Patronatus; but then he doth it at a double 


peril; for if the Patron, whoſe Clerk he 
admits, have not a good Title, or having a 
good Title, do not make it out in a Quare 
Impedit, or other Action brought for the 
Church, the Biſhop will be made a Di- 


ſturber. ; 
And the Biſhop may thereby do great | 
wrong to the true Patron, by putting him 
out of poſſeſſion of his Church, and forcing þ 
him to an Action thar may turn much to | 
his charge and trouble, beſides great damage 
to his Clerk, and oft to the loſs of the Ad- 
vowſon; therefore Biſhops ought in this 
caſe to be very tender to proceed according 
to juſtice. But if the Patron fear any foul i 


play from the Biſhop, and be not refolved 8 

of his Clerk, he may enter a Caveat with ſh 
Rolls 2. 361. the Biſhop, not to admit the Clerk of any MF" 
"} i 


other; and though this do not fo bind up 


m. 3. : 1 
Contra Poph. the Biſhop, that he cannot admit the Clerk 


143. of another perſon, yet if the Biſhop will 
POR to do it without a Jure Patronatus 
e may be puniſhed by his Superior. 

Seiomor. But in caſe the Biſhop delay to admit the 
Zouch verſus true Patron's Clerk, he may fue a Duplex 
Eveſque — Querela out of the Arches, to command the 
Tad Binh R. Biſhop to admit his Clerk; and then if the 
Baiſhop do not admit the Clerk within nine 


* days, 


Chap. 3. Counſelloz. . 15 


days, or the ſpace aſſigned by the Daſs 
AQeerela, or return a legal cauſe why he does 
r Wir not, the Metropolitan may admit the Clerk 
in the Ordinaries default. | | 0 
llt the Archbiſhop inſtitute in the Biſhop's Bendl. 253. 


F 


2 

I efault, and the Biſhop appeal after 1n- M. 10. 
p 

'e 


Auction, a Prohibition lies. 5 293. 
But the Biſhop may return, if the truth 


e Pe fo, that the Church is litigious, and that 
e e cannot admit the Clerk till the Right be 
2 Petermined in a Jure Patronatus, which will 


4 


8 


1 Xcule nim. 8 


0 1 1 8 | 
© But the ſureſt and ſafeſt way in this caſe F. N B. 37. f 
-, if the Biſhop delay the true Patron, im- 


nediately to ſue a Quare Impedit, and there- 


t pon a Ne Admittar to the Biſhop; and then 

nf che Biſhop, after the receipt of ſuch Writ, 

g admit the Clerk of any other perſon with- 

o Mut a Verdict in a Jure Patronatus, the true F. N. B. f. 5. g h. 
c Patron may have a Writ called a Quare Lidl. 21. L. 3. 
\_ eaumbravit againſt the Biſhop, and may ** © 

is herein recover the Preſentment with da- 

Jages. 

i b And it ſhould ſeem this Writ lies, in caſe F. N. B. 48.h. 
d e Biſhop admit the Clerk of the adverſe 

h tron, notwithſtanding he hath obtained a 


edict in a Jure Patronatus; but this muſt 
intended, I conceive, where ſuch Patron 
eſendant in the Quare Impedit. 


11 And note, That a Caveat entred in the life cr. jac. 463. 


che former Incumbent, is of no force. 

And note, That by a Canon made in the cis. 9% 
ne of King James, the Patron or Clerk N 

not have a Duplex Querela till 28 days are 

pired from the time the Clerk was pre- 


And 


16 The Parſons  _ Prat! 
How far the | And i it ſeems . chat the — is 


—_ trary ; Clerk, if he ſee cauſe, or 7 Atissed 
34 H.6.11.b. he has the better Title; but this ſeams to be 'Y 
Hob:318.. againſt Juſtice, 41d the true nn of the 
8 Law. 2 2 
And Sir Harry Hobart was of Opinion, 4 
Thar an Action of the Caſe lies againſt e 
Biſhop by the Patron that is ſo. diſturbed, i 
in a 2uare Impedit he prove to have tl 7 
better Title, and recover his damages by 
reaſon of the delay and trouble the Biſnop 
hath thereby put the Patron to; but then 4 
the Biſnop muſt not be made a Deſendam 
in the Quare Impedit: But of this Quære. 
* - ond Now the manner and form of. proceed. 
Ms 3 ing in a Jure Patronatus is thus: The Biſhoyil 
2 Jure Patro- iſſues forth a Commiſſion under His Seal to 
narus, . his Chancellor, or ſome other perſans, whom 
he pleaſes, that are expert in the Canon and 
Eccleſiaſtical Laws: In which Commiſſion 
(fince the Title of Patronages is determina 
ble at the Common Law)ic were not amil'i 
to joyn ſome common Lawyer of minen 
Learning and Integrity; and theſe Com. 
miſſioners are by him authorized to ſum f 
mon a Jure Patronatus, and to proceed 10 
1 the determination thereof, and then al 
BZ | Commiſoner or Commiſſioners-ſo autho 
1 rized iſſue out a Mandate to ſome - Officet F 
pol their own to ſummon a Jury, which mull 
22 M.6.29.b be one half Clerks, and the other half Lay 
| men; and if they refuſe, being duly fun 
moned, to appear, the Commiſſioners maj 
proceed againft the Clergy-men by Seque 
10 ration, 


| 


F 


IF 


F Chay.3 3: FH*Tounſelloz. 
ſtration, and the Lay-men by Eecleßaſtical ] 
Cenſures to compel an Appearance. 
When a full Jury of Cletgy-men and 
Licks appear, which muſt be ſix of each 
1 at leaſt, the Commiſſioners are to ſwear 
firſt a Clergy- man, and: then a Lay-man, 
till Twelve be ſworn at leaſt of the Jury: 
XF But the Commiſſioners may ſwear a great- 
er number than Twelve of the Jury, if 
they pleaſe, or ſee cauſe, ſo always that there 
be an equal number of Lay- men and wars? 
| £7-men [worn in the whole. 


The Points inquirable by this Commiſſ jon callis * 
are five: 29. 
1. Si Eecleſ 4 vacat, & quomods vaca⸗ pins 15 nts _ 
vit: 2 | al rat e iN 
122 Qui Patritius 3 Re 2 | | Ju Patrona- 
3. Quis eff verus & indubitatus Patronut? 
: 4. Quis præſentare ae 4 wing dam nunc Vide Lindwood 
... Dacantem ? i (1 lde 1. Peer neſtram 
2 5: De Idonizate perſ onæ ine : — 
Dink the Civilians! way! in their Arciclesa 1 
Wplcalure. alan 
But the e and chant e ars. the 21 H 6.452. 
hird and fourth; the laſt reſting wholly in 
the judgment of the Biſhop. 
After the Juty is ſworn and charged, . 
uncil and. Advocates of both parties are 
n ſbew theit᷑ reſpective Clients Titles, and 
produce their Rxidences to prove the lame. 5 4 
aa after the Evidence is given on boten 
ſides, and Counſel fully heard, the. 1 
Ry give their Verdicts forthwith, or the- 


2 miſſioners may give them time to con- 
G ſider 
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ſider of their Evidence, and may aſſign them 

another time and place for the giving their 

Verdict, as in other Inqueſts of Office; 

22 Hl. 6. 29. b. but I like much better (to avoid being tam- 
pered with) that they give their Verdicts 

forthwith before they part, unleſs new Evi- 

dence be expected. e e, 

The effect of a The Effect of this Suit is no more but 
jure Pationa- ſor the Biſhops ſecurity, that he may avoid 
855 being a Diſturbur; for the Verdict of this 
Jury is a ſufficient warrant for the Biſhop to 


x 


admit and inſtitute his Clerk, for whoſe 8 
Title the Verdict is given, and the Biſhop 


for ſo doing ſhall never be made a Diſturber, 

though the other Patron againſt whom the 

Verdict is given, ſhall after recover in a 
Qeeare Impedit, or other Action. = 
What is to be But ſuppoſe the Jury will not agree of 
done gf the Fury their Verdict, and the one half be tor the 


mo * one Patron, and the other half for the other Wh | 
35 Kl. 6. 18. b Patron; or, that they refuſe to give any 
Kc. Verdict at all; or if they find a ſpecial Ver- ! 
dict, as I ſuppoſe they may; the Biſhop in ! 
all theſe Caſes is left to proceed at his peril, i « 
as though no Fure Patronatus had iſſued at 8 1 


all; or perhaps in this caſe he may diſ- 

charge the Jury, and ſummon a new Fur: i 

„ HS RET Hole. © 3 

34 H. 6. 12. a.. And ic is to be obſerved; that after a 
Callis Read.29 E 


M bat is tobe 


£ 
om 
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zenants, or Ic. Church Lapſe after ſix months, the B 
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the Church litigious, but the Biſhop is bound 
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1 | | make Commiſſioners to enquire De Fuse Pa- 
nase; bur he may, if he pleaſes, do the 


turn, and uſurpation was made in the turn 5 d 


| Civilians ſeems otherwiſe: For they fay; 
that the party ſhall name the Commiſſioners; 


19 
ſeveral Doct. & stud. 
115 b, l 
C. 1. Inſt 243 3. 
21 H. 43. 
per Aſcue. | 


Chap. 3. Countelloz, 
But if two Coparceners preſent 
Clerks by the ſame Title, this doth not make 


to admit the Clerk of the elder Siſter: But 


chis is to be intended where the eldeſt Siſter 34 H. 6. 40. 


s H.7.8. cauſa 
16. q. 7. confj- 
derandum eſt. 


preſents alone, and not joyntly with any o 
cher of the Co- heirs. 

But if two Joynt-tenants or Tenants in ,, K. 4. t. 
Common preſent ſeveral Clerks, that makes ;; H 6. 32. 
not the Church litigious; for the Biſhop » Init. 186. b. 
may admit the Clerk of which he pleaſes: Or Doc. & Stud. 
if they do not agree and joyn in preſenting a ,..* =_ E 
a hs within the ſix months, the Biſhop may g.c,ue Briſto, 
COUAE. 2 ET.» Ag at it... 33 P. 7 Jac. C. B. 
Parcenets made partition to preſent by: Ms 186. * 
| 4. $0.0.*. 
of them, the Coutt inclined that it ſhould {+1 5-40-d.” 
put all out of Poſſeſſion. „ 8 


e nn 1 Paſch. 35. Car. a 
And note, That the Biſhop needs not to c. B. mr. 39 


ſame himſelf: and therefore, if his Commil- 


WW foners negle& to do their duties, it ſhall not yr h Cm %. 


excuſe him, becauſe it was his folly to name four negle# 


ſuch Commiſſioners. But the Opinion of the ew _ 
22 . 30... 


arid if they neglect their duties, it ſhall be at 


che peradyenture of the party that names 


them. And though they make a falſe re- 


urn, or no return at all, it ſhall escuſe the 
WE Biſhop ec 
Action againft the Commioners. 


* 4 


; and che pafty grieved is left to his 


And, as has been ſaid, the Verdict in a Jure Frdilt d, 


| Patronatus does not bind the adverſe party% 1 594 
Title, though it may be fome evidence 


21 H. 5. 
34 H. 6. 3 8. b., 
Supia 12. 


for 


2 him 
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bhuim whoſe Title is found to be the beſt. 
22 E.. 66. If there be three Joyntenants of an Ad- 
43 H. 8. 12. vo ſon, the Churce whereof becomes void, 
in * it has been 2 queſtion, if two of the Joyn- 
ceenants may preſent the third, en 304. b. 
14 H. 8. 2. Moor p. 14. ze. IE 2100 
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* 
11 
4 
"I 
—— 
* : 


1 * 
K + Ss 


4 


| Fi +4 ? 
C H AP. W. foam 


Hom the Law food concerning Pleralities 
before the Statute of 21 H. 8. cap. 13. 

 BVho are qualified within that 255 to 
have Pluralities ; and how qualified 
' perſons ought to behave themſelves. in 
| taking the ſecond wars Jo *. the 
YO may not: be vo | 


—— 


What, s Pla- Plurality is, where one "and the lame 
9 is. perſon obtains two or more Spiritual 


8 RET with Cure of Souls, or with- 
+2.» + out; againſt which there have been ſeveral 
. Canons, and they have been always diſ- 
Co. Mag. Chart countenanced at the Common Law, and 
626 Vide ſeveral Complaints have bæen made againſt 
1 Cized, them in Parliament; yet the Pope held 
As them 5 by his Diſpenſations. How agree- 

| able theſe Diſpenſarions were. to God's Ser- 

vice; nay, how prejudicial they have been 
to the advance of Te Chriſtian Religion, 
and are, I leave others to judge; it being 

no port of my en And * 1 


*Y A 


3 ** 
a 1 ern 2 * __ 
-” R ; 

„ * 


Chap. 4. Counſelloz. 21 
find a great Judge of this Nation defending Hob. 149. 
of them; yet 1 find a Canon in the Ge- Coneil. tom. 4. 
neral Council of Lateran againſt them, in . L 
the Year 1215. in theſe words, Statutum eſt 121 f. cap. ꝛ 5 
uod, quicunque receperit aliquod beneficium ba- Concil. Lat. 3. 
. curam animarum annexam, ſi prius tale 1180 c. 17. 
beneficium obtineba:, eo ſit jure ipſo privatus, Oe *2ainft 


95 b 1 : . 4 Pluralities. 
&- [i forte illud retinere contenderit, alio etiam © | gat 


ſpolietur. 'Is quoque, ad quem prioris ſp: at Clement tit. 2. 

donatio, illud poft receptionem alterins conferat cap. 3. gloſſ. 

cui merito viderit conferendum. | Bengficia que 
And by another Council there held under , — 

Leo the I otb. Anno Dom. 1123, it is further — 

decreed, that Diſpenſationes autem ad plura ; 

®* incompatibilia ultra duo, niſi qualificatis juxta * Can. 5. 


formam juris communis non concedantur, niſi ex Note, Thoſe 


magna & urgente cauſa. | | fait rg f 


: Js 2 | ible 5 
And now let ms tell you the fruits of h, Cr of 


Pluralities out of another Council, which is Sali, or are 
delivered in theſe words: Res ipſa loquitur, forbid to be 
plura beneficia, potiſſimum quibus cura anima- 41d 1 gether 
rum ſubmiſſa #9 non (ine gradi Eccleſiarum 255 aN 8 
damno ab uno obtineri; cum unus' in pluribus I £6. ae 
Eccleſiis rite officia perſolvere, aut rebus earum The effeft of 
neceſſariam curam impendere, nequeat. Plaralities. 
Yet. the Canoniſts allow of Pluralities in Co. 4. 79. b. 
ſix Caſe: 8 ee W ago hs 3. 
1. When the Churches are ſo poor, that Gitta. cave 
either by it ſelf will not maintain a 21. q. 1. Mag. 
Miniſter. B „ 
2. In ſuch caſes as the Biſhop diſpenſes 
with them. Po. T9: F000 RR? 
3. Where there is a ſcarcity of Clerks. 


C 3 : 4. Where 


2 n . 


— . 7 
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4. Where the Clerk has one by Title, and 
the other by Commendar. 1 
5. By Grant from the Pope. | 
6. Where two Churches are united, or 
depend the one upon another. 
Which Hoff ienſ. renders thus: 


Eccleſias plures nullus de jare tenebit. 
Dependens, tenuis, rarus, vel gratis Pape. 
Otilitas urgens, & commendatio juſta. 


cone. Lateran» But, as I take it, the Council of Lateran 

fub Alex. 4· reduces all theſe qualifications to the 
1 Pope's Diſpenſations. The Canon is as 
follows: : 88 

. Cum fuit in boc Concilio probihitum ut nullus 
Vide Decretals diderſas dignitates Ecclefiaſticas, & plures Ec- 
Gregor, de cleſias Parochiales reciperet contra Sacrorum 
2 1 _ Canonum inſtituts. Hic idem in perſonalibus 
— 5 ng . decernimus obſer vandum, addentes, ut in eadem 
. Eccleſia nullus plures dignitates babere præ- 
ſumat, aut perſonatus, ctiamſi curam non 


babeant animarum. Circa ſublimes tamen & || | 


liter at as perſonas, que majoribus ſunt bene- 
 fictis honorandæ (cum ratio poſtulaverit) per 
Sedem Apoſtolicam poterit diſpenſari, &. 


Dier 273. p.35. | 


And upon this Canon, Goodman, Dean 
of Wells, was deprived of his Deanery, ⁵ 


becauſe he had accepted the Prebend of 1 E 


_ Wiveliſcome in the ſame Church, in the 
time of E. 6. And note, Theſe Preſent- 
ments were not within the Statute of Pi- 
ralities, but are left as they were upon the 
Canon Law ; for the Statute only extends 
to Livings with cure of Souls. 


* 


5 2 . 28 * 
wy * 
8 
ä 
H. 


= - 1 might enlarge much more upon this 
W Subjet ; but it being collateral to what 1 
ME defgn, this Taſte ſhall ſerve. And if any 
3X body defire further ſatisfaction upon this 
subject, I commend him to the Hiſtory | 
of the Council of Trent; where he will Conc. Trident. 
find, That by the greater and better Opi- 495. 
nion of that Council, Reſidence by him 
X chat hath a Preferment in the Church 
with Cure of Souls is of Divine Right; 
and that therefore the Pope had no power 
co diſpenſe with Non · reſidence, the conſe- 
quence of which is, That it is againſt Di- 
vine Right for any to take more Benefices ' | 
than one with Cure of Souls, becauſe the 
ſame perſon cannot be reſident in two places 
at one and the ſame time, to diſcharge his 
duty; which requires a conſtant attendance. £4 * 
But as the Pope by ſtratagem made the en- More 119. 
deavours of all the good Men in that Coun k 


cil ineffectual, fo by his frequent Diſpenſa- _ 
tions to take Pluralities without number or 
= meaſure, he made the Canons of the Church | 
of no other effect than to increaſe his own 
Revenue by Diſpenſations, 26-36 | 
And it ſhould ſeem the Council of La- Acceptance of 


IT tran was receiv — 
was received and approved (as to that 3 


point) in this Kingdom, and the Law Was 
always taken, that he that had one Living 3 
vwith Cure of Souls, and without Diſpen- 
WW ſation accepted another with Cure of Souls, 24 E. 1. 29. b. 
made the firſt void: So that the Patron of 27 E. 3. 49. a. 
the firſt Church might preſent a new Clerk, ; ak, * 
and needed not to ſtay till the former per Hill 8 5 
Clerk ſhould be legally deprived.  - 14 H8.17a-. 


+4 But 


- 
— 
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But in this caſe the Church doth not 
lapſe till che end of fix Months, to be ac- 
Co. 4. 95. b. counted from the time the Patron hath 
44 E. ys gs legal Notice of the Vacancy from the Bi- 


9 E. 5. 25. a. ſnop; but after Induction, the Patron, as it 


12 Hen ſhould ſeem, is bound to tale Notice at his 
54 H., 28.b. peril : And as to all others, but the Patron, 


F. N. B. 34. L. the Church remained full till Induction into 
the ſecond Living ; and ſo are all the Books 
that ſeem prima facie to differ , recon- 

Several 48s Ciled. = 

reſtrain the But the Parliament of England, that in 
| Pope. all Ages' made bold with his Holineſs, and 
[1 4h ; LEON to reſtrain the exorbirances 'of the Pope 
S 5 8.:.cap..2 and Court of Rome, as the Reader may fee, 
| | 2 H.,. cap. l. if he pleaſe to ſatisfie himſelf by the ſeveral 
= 38 E.;. cap. 1. Acts of Parliament mentioned in the Mar- 
| * -2- cap. s. gent againſt Proviſions ſuing at Rome, im- 
27 . peaching judgments given at the Com- 
n; and mon Law, Aliens being Beneficed within 
27 E. g. cap. 1. this Realm, priviledging Religious Orders 
6 H.4. cap. 1. from payment of Tithes, and many other 
To things; and I cannot forbear to obſerve 


to the *Reader the boldneſs of the Parlia- 


Holineſs, where they reſtrain the giving of 
exorbitant and unjuſt Fees for the Inveſti- 
tures of Biſhops. | 
The act begins thus 
M bereas there is a damnable Cuſtom in the 
- Coors of Rome, to take more 1. the Inveſti- 
: © hats of Bifhops, &c. 
1 0 2 y theſe brave Parliamentcers ne- 
ver expected his Holincſs's Indulgence or 
= Pardon, this ſeeming a fin as high as that 
= again the TOW Ghoſt, to charge their 
1 e c Tov 


\ 


5 ment in the ſixth year of H. 4. with his IJ 


4 
wa 


_ 
=... 


Holy Father with a damnable Cuſtom in 
is Court, to uſe Extortion and Symony. 
And the Council of Lateran, under Leo Can, 8. 
ie rob. Anne Dom. 1523. dealt almoſt as 
lainly with his Holineſs, ſpeaking of Sy- 
ey; that Council has it, Dy nefariæ Si- 
ironic labes & peftis non ſolum * 2 Romana * Nota. 
ia, ſed etiam ab omni Chriſtiana ditione, in 
er petuum dejiciatur , conſtitutiones per ante- 
res coffros etiam in ſacris Conciliis noſtris 
is contra hujuſmodi Simoniacos, innova- 
: Eaſque inviolabiliter obſervari præcipi- 
WI. 


F " 5 * * * 4 N 7 * — . ? | ; 3s * by ' | v « | | 
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But co return: The Parliament to pre- The 4d againft 
rene the miſchiefs of theſe Diſpenſations , Flaralities. 
Wade a Law in the twenty firſt year of H. 8. any pie 
at if any Perſon or Perſons, baving (that 71, 0 2 my 5 
=. being inftituted) one Benefice with Cure firmation of 
Son,, being of the yearly palne of eight che Canon, 


E hunds or above, ſhall accept and take any o. where the Li 


er with Cure of Souls, and be Inflituted and ding as ba 


dated into the. poſſeſſion of the ſame, that 35 | 
es, immediately Ar ſuch poſſeſſion had there- pi 
be fir/# Benefice ſhould be void. non Law in 

And that it ſhould be lawful to every Patron u caſe: ; ſo 
, ranma , fe , a ie, 
Eo ir, and the Preſentee to bave the bene fit of that it 4 =o 
ame, a though the Incumbent bad died or away Diſpen- 

8c ned, and that any licence, union, or 7 ay a 
_>.” caſe, but leaves 
ne u {2 H H 
* (S381 112 | wings, as they 

| ; were before. 
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If this Act had gone no further, it had 
been an excellent Law: But there are ſo 
many qualifications in this Law that whol. 


ly defeat the benefit of it, ſince the No. 


bility are grown ſo numerous as they are at 3 
this day; fo that the grievance is now be 


come as great as ever, if not greater, and 


deſerves a new and ſtricter Reformation; 


ſor almoſt all the greateſt and beſt Living: 


of the Kingdom are now held by Pluraliſts, 
and ſerved by mean Curates. 


But now let me return to the Act, and 


obſerye : 


Sillingf. Ece). That this Act has only provided a Reme- | 


cales 99, dy, where the firſt Living is of the yearly 
Se.. fa. S value of Eight pounds or above, which muſt 


: CB. hoe , 
: 3 be underſtood according to the valuation 


ham verſus E- taken in the Twenty ninth year of King 


veſque Peter- Edward the Firſt, till the Twenty ſixth of 
borough. Henry the Eighth; and after that time, ac- 


— 94 cording to the valuation then returned into 


— 1. the Exchequer, and now made uſe of in the 
fruits Office. * But many former O. 


44 El. B. K. Firf- 


Rot. $64. inions and Books have been, that the Va 8 


The Court ſuation ought to be according to the true 


29 


This point was moved in Shute and Hig: 


Butby verſus Shure verſus Higden. - | 


T. 4 klin. But incaſe the firſt Living be under the 


Rot. 123. yearly value of Eight pounds, or a ine cura, 
Noy 33. then the party may accept a ſecond, as he 
might have done before this Act, with a Dil- 

_ penſation, which he needs not now to go 


to 


: Cro. Ei 233. den's Caſe, Vaugban 130. but was not ſetled, i 
ere. ſo it remains a Quere ſtill. Vide Vaug bar, 


Chapi4q  Counſelloz. 27 
to Rowe for, although he be not qualified 
ZEwithia this Law. EI ab 

| But I conceive, if an Incumbent of a 
0- Living under the Value, take a ſecond Li- 
Ping without a Diſpenſation, that the firſt 


Living is void by the Canon Law, though 
nd it be not ſo by the Statute. | 


But by this Act there are ſeveral perſons Who are qua; 
qualified to have and retain Pluralities ; % u have 
and thoſe are of three ſorts: Plaralitiet. 


nd b 1. By Service. BY. 
| 2. By their Birth. And, 
0 3. By Dignities. e 


And firſt of thoſe that are qualified by 


. Al de Kings Chaplains, wh 

ng 1. All the Kings Chaplains, which are g , 
of not of his Council) and of the a, 5 
c- Prince, Princeſs, and Brethren and Si | 


Uncles and Aunts of the King. 
2. Eight Chaplains of every Archbiſhop. 


0.3. Six Chaplains of every Duke. 
x . Five Chaplains of every Marqueſs and 


Earl. 

„5. Six Chaplains of every Biſhop: 

6. Four Chaplains of every Viſcount. 

7. Three Chaplains of the Lord Chan- 

Pellor, and of every Knight of the Garter 
and Baron. mw 


he 8. Two Chaplains of every Dutchef, 
2 Marchionefs, Counteſs and Baronefs, be- 
: . ing Widows. 


9. Two 


The Parſons Part I. 
9. Two Chaplains of the Treaſurer and 


' Comptroller of the King's Houſe ; the 
King's Secretary, the King's Almoner , WE 
Clerk of the Cloſet , and Maſter of the 


Rolls. 1 


10. One Chaplain of the Chief Juſtice of . 


the Kings-Bench, and Wardenof the Cinque- 3 | 
Ports for the time being. 1 | - 


All theſe, in reſpe& of their Services, " 


may purchaſe Licenſe or Diſpenſations, and 
rake, receive and keep ewo Parſonages or 


Benefices with cure of Souls, notwithſtand- 
ing this Act. 7 


But thoſe of the King's Chaplains, that F 


are ſworn of the King's Council, may 
purchaſe Licenſe or Diſpenſations, and take, 
receive and keep three Parſonages, or, &c, 
wich cure of Souls. is 


© 2. The ſecond Qualification is by Birth; i 
that is, the Brothers and Sons of all Tem-, 
| porn Lords and of Knights, born in Wed- 


ock, may purchaſe Licenſe or Diſpenſaci- 
ons, and take, receive and keep two Parſon Wi: 


ages, &c. with cure of Souls. 4 
In which Qualification it. is to be obſer- 


ved, That no proviſion is made for Baſtards, 8 


nor for the Sons of Biſhops, Abbots, Priors, 
Sh. | 1 9 : 
And Note, In this caſe the Sons and Bro WW 
thers of Knights, have greater priyiledg: 
than the Sons and Brothers of Baronets. 


”—, 
{ 


3. The 
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I. 3. The third Qualification is of certain Quolifcarien- 
d perſons dignified in the Univerſities ; and 9 P79. 


be of that ſort are all Doctors and Bachelors 
4 f Divinty, Doctors and Bachelors of the 
Y: Canon Laws, which ſhall be admitted to 

ny of thoſe degrees by any of the Uni- 
4 rerfities of this Realm, and not by Grace 
% nly: All which may purchaſe Licenſes 


r - Diſpenſations , and take, receive and 
keep two Parſonages, &c. with cure of 


553 8 — F { # . | | 
"l And in this Act there is a Negative Proviſo, 7h: 
L WProviſo to this effect, That no perſon ve the. 
d- 1 Dr perſons to whom any number of Chap- wember ſhell 


ains, or any Chaplain by the proviſions = pr 


ut tore ſald is limited, ſhall in any wiſe by 
7 olour of the ſame proviſions advance any 
© {WS picicual perſon or perſons above the num- 


der to them appointed, to receive or keep 
ny more Benefices with cure of Souls, than | 
above limited. bananas 


h; There is another Proviſo, That the Chap- proviſo, Ta- 
wry ains fo purchaſing, taking, receiving and % mf have 
Sa. eeping Benefices: with cure of Souls, as fimenlali. 
5 oreſaid, ſhall be bound to have and ex- 


it, where need ſhall be, Letters under 
Nee Sign and Seal of the King, or other 

ei Lord or | Maſter ; teſtifying whoſe Roy verſus 
WE baplains they be, or elſe not to enjoy any Savescre. TI. 
Nutalty of Benefices by being ſuch Chap- aha ng 
Wins. Upon this Clauſe ſome queſtion has Me er 
een made, whether a Chaplain can be Roy verſus = 
etained within the meaning of this Law Eveſque Lin- 
y parol; and it ſeems he may, ſo that _ 2 
ey have ſuch Teſtimonial, when they“; _ 


FEE 7250 C.B. 
| pray = 
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pray their Diſpenſation ; but the ſafeſt way Wt - 
is to have it in Writing, and it muſt beunder | 
Hand and Seal. | N 


Now having ſhewed what perſons are ſd: 
qualified within this Stature, I will in the 12 
next place ſhew how the Clerk, that would gr 
have the benefit of his qualification within en 
this Law, ought to proceed in the taking a is 
ſecond Living, ſo that the firſt may not be We 

void, which is in this manner : y 
How 10 proceed The Parſon that falls within any of thc 
in the taking Qualifications within this Law, which 
11 makes him capable of a Plurality, and 
1 having obtained a Preſentation to a ſecond T. 
Living, muſt carry his Teſtimonial or Re w. 
It ſhould ſeem tainer under the Hand and Seal of his Lord La 
that the King or Maſter, to the Maſter of the Faculties, Wpa 
might diſpenſe who is to make out his Di ſpenſation of Wa! 
_ 1 lure Licence to accept the ſecond Benefice; ny 
„ which being obtained, he muſt next have i ra. 
11 H.4.6o b. confirmed under the Great Seal of England: Wu: 
Stat. 23 H. 3. And after he hath thus obtained his Diſpen hi. 
Ap. 21. ſation, and has it confirmed under the Great ar. 
| Seal, then, and not before, he is to apply Wal 
himſelf to the Biſhop of the Dioceſs when 
the Living lies, for his Admiſſion and In. 
PAC . 1 
4 But theſe things taking ſome time in the 
doing, I adviſe the Clerk immediately to 
enter a Caveat with the Biſhop and bi 
Vicar-General, and carry his Preſentation 
to the Biſhop, and acquaint him with it, 
and with the reaſon of his delay, left he 
_ ould be ſurprized. 1 


L 


*4 
4 


| Chap. 4. - Counſellor : 31 


vay WW Though by the Letter of the AR, the firſt Be. Living 
der WLiviog is not void until Induction into the eh 155 i 


ſecond Living; the words whereof are as f 
collow: L If the party be Iuftitured and In- 
are ¶ ducted in poſſeſſion. of the ſecond Living, that 


the ben the firſt ſhall be void.) Yet to avoid the co. 4. 79. b. 
uld great inconvenience that otherwiſe would Hob. 166. 


Nenſue, it has been held that the firſt Living 

is void upon the bare Inſtitution into the 

Wiccond Living; and ſo it ſhould ſeem the 

Law was betore the making of this Act, 
where the party had no Diſpenſation. 


And it is to be obſerved upon this Law, Mich Char. 


and | 
ond That in caſe any Lord, or other perſon, ae. ſhall 0 
Re. whoſe Chaplains are qualified within this 83 
ord Law to have two or more Livings incor ger is retained. 
tie, patible, do retain his full number of Chap- More 361. 


lains, and after, one or more above his Co. 4. 60 a. 


| Of 

ce; number; that in that caſe the Supernume- © 13, . 

e i rary Chaplains, that were retained after en anno 

4; Wſuch Lord, or other perſon, had retained Saves cre. 

den his full number allowed by the Statute, Auderlon 200. 

reat Ware not qualified by this Law to have Plu- | 

ply Wpalicies of Livings, altbough the Supernu- 

ers nerary Chaplains be preferred before the 

In. ther that were firſt retained, h 
But if a Chaplain qualified within this Dyer 3 12. 

the aw be legally Inducted into a ſecond. 88. 

7 co .iving with a Diſpenſation, as he ought, 

"bis although his Maſter be attainted, degraded, | 

tion or removed from his Office, yet he ſhal 

itz, 


retain his Pluralicy during his Life. — 
ell . _ 41 31115 a 
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he Maſter dies 
Cc. before 
Co.4. 117.b. 


Co 4. 118.b, 
The 75 ſtreſs 
Marries. 


* That is, ha. 


ving cure Fu 
Souls. 


Co. FOES a. 


What prefer- 
ments are not 
within this 
Law, 


lification to have Plurality of Livings in- 
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But if one be retained Chaplain to any 
Lord, or other perſon, whoſe Chaplains ate 
qualified within this Law; and his Maſtet Þ 
dies, is attaint, degraded or diſplaced: be. 
fore his Chaplain. be preferred to a ſecond M : 
Living; or if ſuch Lord or other perſon 3 2 
diſcharge ſuch a 7 (as he may) 
in all theſe caſes the Chaplain loſes his Qua- 


0 
2 
tu 
7B 


compatible. 1 : 
But if a Dutcheſs, Marchiones, Countes =: 

or Baroneſs do retain a Chaplain, and after 4 oy 
marries, this ſhall not take away the | 1 L 
fication of ſuch a Chaplain, bur that he =. 
may have Plurality of Livings * incompi 
tible within this Law, as as he might bare . 
done before. © - | 
And if ſuch Dutcheſs, &c. retains Chap on 

__ lains, and after Marries, and after becomes 11 
a Widow again; yet the firſt retaii.er ¶ Piu 
ſtands good, and was not countermand. e 
2 <4 the Marriage or Death of the Huf 1 dc 
And Note, That there is a Proven = 
AR, that though a Dutcheſs, Marchioneſs, I 
Gounteſs or Baroneſs, do marry. an Hut WM: 
band ror the degree of a W 9 F 
y 

i 1 

Mans it is * by this Act, Thu * 5 
Deanaries, Arch-Deaconries, Chancellor | 6 
| ſhips, Treaſurerſhips 8 Chaunterſhips , or . m 
Prebendaries in any Catheral or Colle: Wha: 
' giate Church, or any Parſonage that hath MRve 


"4 
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la Vicar. endowed, or any Benefice perpe- 
tually impropriated, are not to be eſteemed 
EEBenefices with cure of Souls within this 
Eq ct. ere A! 1 6 ys 13 
And if any Duke, Lord, or other perſon, 
whoſe: Chaplains are qualified within this 
aw, ſhall have a double Capacity to qua- 
ify his Chaplains; as if a Duke, ec. be | 
nide Lord: Warden of the Cinque, Ports, or Co. 4. 118.2. 
Baron, Maſter of the Rolls, Knight of | 
e Garter, Sc. ln all theſe caſes | ſuch 

Duke, Baron, Cc. can but qualify his.num- 

der of Chaplains, according to his beſt 
Qualification: on7ß . Lags 
And] if che eldeſt Son of a Duke, Mar- Choplains ren. 
duet, Ge. retain Chaplains in the life time 17% in the 
f his Father. Who aſter dies, and the Ho: , be fe. 
our deſcends upon ſuch Son; yet this Re · Co. 4.9 
ainer will not qualify his Chaplains to have 

luralities within this Statute, becauſe at 

he time of the Retainer he was not capable 
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adtu temporis non con valeſcit. 
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, a Duke, Marqueſs, ce. retain. his full Log diſckarget 
uf = cnber, of Chaplains which are advanced, © 1 of 
of pd then diſcharge. them; yet he, cannot, f,! 
es cbcir Lives, qualify any other with cage. 

e this Statute. f TH roa | Me 


* F Fi 
« 2 ' 2 1 . * 
auh d d nan 


Desen Hor ͤ em di er en n 
But if a Duke, , Marqueſs, Ce. that has 4 greet mums, 
ut wer within this Act to qualify Chaplains, fer e, Chap. 
or. one inſtant of, time retain, his Toole 3 
or Wpraber of Chaplains, or any ſupernumerary C., 50 x 
N aplains; in t at caſe, thoſe only ſhall Dyer; 12. p.8 U. 
1 


mn 


oy 


ave the bensfit of Qualification that are 
E | : : ans FL HAS SIT] firſt 


34 . The Parfons Part I. 
8 firſt preferred. Quia in quali jure melius if 
f A poſſdentis. WM 
Co.4-79.b. If one that is qualified within this Sta- 'Y 
Dyer 3 12. p. 58. tute take a ſecond Living incompatible, | 
| and be Inſtituted or Induced into the fame | 
before he have obtained a Diſpenſation, 2 
— firſt is void; though Dyer makes 3 Mere || | 
of it. 
This Law is And note, that it hath been Reſolved, | , 
vor diſpenſablt. That the King himſelf cannot diſpenſe | I 
with this Law. Dyer 351. p. 2. 327. 2. 5 44 1 

Tenn 18 El C.. Coxes 454 ft 


Vaughan? If a "Dean PEG a Living anda te 1 
_ =>. value of Eight pound, and take another 
_ without Diſpenſation, the fu ſt is void; and 
il he do not read the 39 Articles, or do no 
do the other things preſcribed: in the ſixth 
Cha ter of the firſt Book, whereby the ſe- 
cond Living is void 3 yet that helps not, 
but that the firſt Living is void, and the! 
Patron may prefent ; but no Lapſe will in. 
cur until a legal Deprivation and Notice to 
the Patron. ec 
< 9 But if one that is qualified within chi 3 | 
7 to - Law to have two Livings incompatible, 
op x fag _—_ ſhall negle& at the time of his Inftirucio 9 43 
2 Ain to ſubſcribe to the 39 Articles of Religion, X 
Dyer 377 b. thoug h he be after induced into the fecond 1 l 
Co. g. 102. Livin 3 yet this ſhall not make the 0 | 
Hob. 15 .. ; void, for his Inſtitution and Induction wen 
e both void ab initio: But if ſuch Parſon hail 
a” - ſubſcribed the Articles at the time of hi E 
Inſtitution, and had after neglected to real 
them Within two Months after his Indu- 
Rion into the ſecond Living this wel both 
| iving 
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Chap. 4. Counkelloꝛ. 35 
Livings void (as was lately adjudged ) be- Vaughan, 29, 
I caſt for two Months he was compleat Par. &. 
ſon of the ſecond Living 
And if a Parſon, &c. that is qualified Hob. 57. 
6e within this Statute to have Plurality of Li- 
„ vings incompatible, be made a Biſhop, his 
Qualification ceaſes, fo that after he cannot 
take two Benefices incompatible by force of 
8 ſuch Qualification; but if he had two Li- 
== vings before he was made Biſhop by quali- 
fication and diſpenſation within this Statute, 
he may retain them by Commendam: And al- 
though he were the King's Chaplain, it al- 
ters not che caſe; for by the acceptance of a 
et 8 Biſhoprick, he ceaſes to be the King's Chap- 
lain wichin this Law. 


And if a Parſon have one Living incom- Parſens Lav, 
patible, he cannot obtain another wich Cure ES 4 2 5. 
o be united, unleſs he be qualified and ing ;; « Pla- 
1 __ a Diſpenſation, but that firſt will be rey, 
/.) & 

I Eh Mr. Hughes in his Payſons Law puts two Parſer and Fir 
= Caſes, which he is of Opinion are out of the r of che ſome 
danger of this Law. The firſt is, where (urch. Silke. 

e, chete is a Parſonage or Vicarage endowed, A 

100 nd the Parſon. withoyt Diſpenſacion” or 
aulification accepts the Vicarage: And 

Mie conteives, That notwithſtanding thlat 

ele afe two ſeveral Advowſons and Bene: 

ces, anck tliar ſeveral Duarte Impedits may be 
brougbe of them, and that ſeveraaRions 

are maintainabe by the Pärſon and Viet 
concerning their Poſſeſſions; that yet ne- 

ver theleſs, the preſenting of one perſon to 

both is no Plurality within this Statute or 


52 th 


Cooper verſus 
Beauchampe. 
P. 37. El C. B. 


that this Caſe was within the Statuts: But 


tion or Diſpenſat ion. 


one Church, neither Parſon hath the whole 
cure of Souls; and the words of the Statute 

are, Having no Bene ſice with the eure f Souls 
_ of the value of Eight pounds, takes and accept. 


the contrary. | Ideo quære inil. 


The Parſons Part 1. 


the Canon; becauſe: the Parſon and Vicar 
have both but one cure of Souls. Beſides, 7 | 
there is a Proviſo in the Act, That no; Par- 
ſonage with @ Vicarage endowed, ſhall the c-. 
counted a. Benefice with cure of Souli within 

that n CC 


Zut his other Caſe ſeems more doubtful, 
and it is put where a Church has two Re · 
ctories, and each has cure of Souls per ſe, 
and are incompatible, and one perſon ob- 
tains bath theſe Livings without Qualifica- 


? 


T een W " 
. N E rn 
* a” TW ; 1 5 3 IS & 80. 3 e 4 E248 „ 
7 oY hg) ” 2 n 2 "Fe 8 n 
5 ye N 2 FO RY ol 1 s Pee 
3 — 5 . 8 n n on” 
8 n n 1 3 e 
. N = . K n * Rf 
. 7 g 5 
. 4 "Wy 
K „ « 


This Caſe he conceives to be both out 
of the danger of this Act and the Canon: 
1. Becauſe it is not in pluribus Ecalaſus. 
2. When there are ſeveral Advowſons in 


another Benefice with cure of Souls, Ce. 
But here the Church is one and the ſame, 
and the cure of Souls che ſame; and there- 
fore, as he conceives, neither within the 
danger of the Statute or Canon: But in a 
private Report that I have, this very point 
came in queſtion in the latter end of the 
Queens time; and the Reporter ſays, That 
almeſly and Beaumont were of Opinion, 
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Auderſom doubted, and ſeemed to incline to 
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is done, this Law produces little more effect 
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Chap. z. — Colunfelloy, © 37 


- By the Reſolutions of the ſeveral Caſes 


beſore mentioned it is worth obſervation, 
how the Judges of the Common Law have 
EX endeavoured to advance this Law, and re- 


ſtrain the Qualifications: And yet when all 


2 lifications at 


| than the transferring the power of Diſpenſa- leaft in Eng- 
tions in this caſe from the Pope, and ſcat · land by Service, 
tering it amongſt the Nobility and others: de the 
And how many Pluraliſts are there in Eng- a; ang of 
and, that hardly ſee either of their Livings % 


ueen, Princes 


| in a year? So that generally the beſt Li. Ace Blood, 
| vings in the Kingdom are ſerved with poor and Dewagers, 
| Curates, and no Hoſpitality kept: A nd probabh 


5 . 4 * 2 as many wore 
thing worth the Conſideration of a Parlia- 5y Rach call 
ment. . 4, Digninies; and 


W there are about Four thouſand three hundred 6 Livings in England of Ten 


pound per Annum in the King's Books, and upwards ; and it is not the leaſt 


f | Livings the Pluralifts catch at, though at firſt they crept into the Church 
= where the Livings were ſo ſmall they were not vlt to maintain 4 Miniſter ; 


Lords, when they conſider the great damage 
che Church ſuffers by Pluralities; the 
poor Souls that are neglected, in danger to ar the Confe- 


_ an, if the 41 Canon of King James were obſerved, many Miſchiefs in this 
WW caſe might be prevented,” Co. 2 Inſt, 62 | 


And it is to be hoped, that our Noble 


The Lord Chan- 
many celor Elſemere 


periſh ; the great diſcouragement it is to rence ar Hamp- 


Learned Men, when they ſee many of ton Court, 
= meaner worth enjoy two Livings apiece N e 
== beſides Prebends, Deanries, Sine Cura?s, &c. 
and the abler and better Man, for want of 
Friends, is never able to riſe higher than a 
| poor Curacy of Twenty or Thirty pounds 4 thy Pre- 


never gave 
any of the 
Kings Livings 
ts Pluraliſt;. 


ſi lent. 
Fuller's Eecleſ. 
Hiſt. 1:b. 10. 


a year, when they conſider how great a 
Scandal it is to our Church; and it is to be 


feared, attended with a Curſe: I ſay, It is p.16. 


1 to 


0 


There is now ” 
Thowſand Q 


The Parſons 


ſo much Self-deniers, as to lay down. this 
Privilege where they received it, certainly 
a Blefling and the. Prayers of the poor 
Clergy would attend it, and if Advantage 
ſhould be reckoned in the caſe, I know 
none their Lardihips enjoy by it: For I 
am bound to ſay that for their Lordſhips 
Honour, That I do not know a Lord 
within the compaſs of my knowledge, that 
keeps a Beneſiced Clerk for his Domeſtick 
_ Chaplain, but have Chaplains of their own, 
and allow them honourable Stipends and 
Preferments in due time; but if their Lord- 


ſhips ſhould nat be willing to lay alide this 3 


Privilege, the Archbiſhops that have the 
power of Diſpenſation, might remedy it in 
part, or in all; or his Sacred Majeſty, in 
_ denying Confirmation. God grant all may 
be done for the good of the Church. 
The Archbiſhop can refuſe no perſon a 
Diſpenſation without juſt and reaſonable 
Cauſe, See the Penalties againſt him, and 


Remedy for the Party grieved, Stat. 25 Hs. 3 
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Cb Part L. 
to be hoped, Their Lordſhips will become Wi 
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lu, Simony ir, and who who ſpull be 
aid to be guilty of it, and what are | 
* the dangers enſuing thereupon.  . 


'Aving ſhewed my Clerk how to ob- 
1 tain a. Benefice, and likewiſe thoſe | 
| which are qualified, how to take a ſeco 
Living; it reſts, that I ſhould! ſhew them 
what is to be done after Induction, ro con- 
firm them in their Beneſices: But becauſe 
== 5:09, is not only ſcandalous to the Clerk 
chat is guilty of it, but alſo very dangerous; 
and I told my Clerk in the Second Chap- 
ter, That he muſt obtain his Preſentation 
without any corrupt or Simoniacal Con- 
= cract ; I thought it fit by the way to let 
my Clerk know, not only what Simonp is, 
but likewiſe the danger that attends it. 
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1038 * 
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I Simony, by the Canoniſts and Schoolmen, bit Sm, 

: 8 15 defined to be, Studioſa voluntas emendi wel is. Panormit. * 4 

vendendi aliquid ſpirituale aut ſpirituali an- c. Nemo exirs , Þ 

nexum opere ſubſecuto, ' 5595019 8 4 

= And Thomas. Aquinas ſays, Quod Simonia 2. PO TI 

= 4c; videtur 4 Simone Mago, qui donum Spi- Tho. Aq a Ac. 

ruus ſancti emere woluit, ut ex venditione Sig- q. too. Arti i. 

Worm que per eum fierent multiplicatam pecu- ro. El. 769. 
niam lucraretur; & fic illi qui ſpiritualia ven- ggg 2 
| dunt, conformantur Simon: Mago is intentione, | 
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non made by 


Richard, 4rch- pecuniam @ leproſo mundato, unde venditore- Wi 


biſhop of Can- Spiritualium poſſunt dici, non ſolum Simoniaci, 
terbury, that fed etiam Giexatæ. jv, 9% 
the Patron 


* 


And St. Gregory ſays,  Luicunqu 


that preſents by. | Lu e ſacro: 
ee ordines vendunt aut emunt, Sacerdotes ee non i 


be bu 7 1 8 paſſunt, ut ſcriptum eft. Anathema danti, Ana. 


wowſou fr thema accipients, hec eff Simoniaca hereſss : 
ever. Speed Quomodo ergo, ſi anatbematiſati ſunt, & 25 


sog. A. . eee, 7 
In Regiſt. hab. „ ſunt, ſanttificare alios *poſſunt ? Ef eum 


— - " cor pus tradere wel accipere prſſunt ? Dui male- 


Presbyter. per pecuniam Eccleſiam obtinuerit , non ſolum 
Jr both been Eccleſia privetur, ſed etiam Sacerdotii bonore 
ela, That 4 li 5 , # : 1 . 1 5 
Patron tha: ſpo 9 5 5 1 
sreſents by Si-. And it appears clearly, That the very 
preje: by . , * @ . 4 
107, ſbeuld Intention to buy Spiritual Giſts or Preſer- 
boſe his Patre- ments, carries with it the guilt of Simony, 
nege for ever. as well as the act it ſelf: And therefore the 
"I holy Apoſtle ſaid to Simon Magus, Cor enim 
Speed 50g a. luum non eſt rel um coram Deo; penitentian 
Act.Apolt.c.3. itaque age ab bac nequitia tua, & roga Deum 
J. af. |; forte remittatur tibi bac cogitatio cordis tui. 
of But this is in Fro conſcientiæ only, and not 
| puniſhable by any human Laws, unleſs it 
FP 10406 AT. 07155 56 5550n Mun 


C A. ir into Simoniace & Simoniacus': The firſt is 

ah . where the Clerk comes in by Simony, where- 
unto he is not party or privy: Simontatus is 
he which obtains a Spiritual Preferment by 


Fart I. 
Horeden in his in adlu vero illi qui emere volunt: Illi aute | 
fliſtory of HE. qui vendunt in atlu imitantur Giezi diſcipulum 
mention: Ca- Heliſæi, de qag legitur 4 Reg. 05. quod accepit | 


in C briſti corpore von ſunt, quomodo Gbrift | 


dictus, benedicere quomodo .poreſt ? And the 
Ibid. Canon · ſame holy Father further ſays, Si Presbyter | 
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4 Diviſion. Simony by the Canoniſt is difli»guiſhed 


1 . 
. 
Ws 

. bs 


The firſt was made in the time of Henry Vide Hoveden 
| the Second, by Richard Archbiſhop of Can- p. 3 10. 
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a Corrupt and Simontacal Contract, to 


which he is party or privy, and conſenting. 


Selling of I ithes is called Simony in ſome 


| Paſſages of Popes about As. n = 


* i 1 
13 

5 

4 


x» 


den de Dec. 137. | 
Againſt this Corruption in the Church 


many Church Canons have been made, a- 
mongſt which 1 ſhall inſtance only two, and 


thoſe Provincial ones of our own Nation. 


| rerbury, and is as follows: 


Nulli liceat Eccleſſam nomine dotalitatis ad Lindw.c. Nuli 
Liceat FEcth- 


aliquem transferre, vel pro præſentatione ali- 


cujus perſonæ pecuniam vel aliquid aliud emolu- 
mentum pacto inter veniente recipere : Quod ſi. 


thoritate patronatu e juſdem Eccleſia in perpe- 


tuum privari ſtatuimus. But it was not ſuffi- Lid Stillingfl. 
Eeeleſ. Caſes, 


Lindw.77.% 


cient by a Canon, to deprive a man of his 
Freehold or Inheritance, be the word in» 
perpetuum taken for life, or for ever, as it 


imports; neither was this Canon ever put 


find. 


in execution, or attempted fo to be, that I 


Pop's Legate here in England; which is to 
this effect:: ry . 
| ma plerumq; evenire didicimus, quod, cum 
ad vacamem Ecclefiam fuit praſentatio faci- 


| enda, is qui præſentandu: eſt privs cum Patrono 


de certa Summa de bonis Eceleſiæ ſibi annuatim 
ſol venda paciſcitur, & ſic pactus ad Ecclefiam 
ee. præ- 


N Vide the Ape 
quis fecerit, & in jure convittus vel confeſſus pendix 1. to 
faerit, ipſum tam Regia quam noſtra frets au- l. Chapter. 


The other Canon I made mention of, I Cap. Sie 
find among the Carons of Orbobonus, the flute, 


Che Parſons Part I 


præſentatur. $. Nos huic a&#ui tam Simonis 1 
vitium quam Eccleſia diſpendium ingerenti oc- 


currere intendentet, uni ver ſas promiſſiones & Wh 


ET eee 
„ l 
fatti fuerint, wires aliquas decernimus nen ba- 


Bere. 


But this Canon was of as little effect | 
the other, as & the making the Contract: 


. void, which were only determinable at the 
Common Law, where this Canon could not 


be pleaded in Bar. 


; 


789... 


Per I arburton the Reader what Provincial Canons we have 


againſt Simony, and to how little effect they 

| were before the Statute of 31 Elix. v1 
oper Bulom _ But there were {ſome General Canons o 
bintinam pri- the Church of greater force, whereby Si- 
3 * moniacs is puniſhed by Deprivation, and 
dignitatubu;, Simomacus , by Deprivation and perpetual 
benefciir, of. Dilability*, not only as to the Church he 
e 5, & i- was preſented to upon a Simoniacal Con- 
Tur inbabilis tract, but allo to all others: And being 


el Malum in ſe, it is not diſpenſable either by 


T ho. Ag 20 24. the King or any other. Stillingft. Ecel. Caſen, iſ 


g. o.. 85. Rol. 1. Rep. 237. | ; 

Set.2. And it has been held by ſome: of the Fa- 
ebf bz- thers io be a Hereſy, if not the Sin againſt 
_ in pm the Holy Ghoſt : But neither the greatneſ 
S Grcg. in Reg. Of the Sin, nor the ſeverity of the Canons, 
hab. 1. g. i: &c· were ſufficient to reſtrain this Evil in the 
31. Church, till the Parliament of England took 
| it into their care, and in the 31 of Eliz. it 

was Enacted: _. e OE I OR 

5 1. That 


cio Rl. 72 I have mentioned theſe two Canons, not i 
for the validity or uſe ſo much, as to ſatisfy No. 
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1. Thaot.if any perſon or perſons, for ang Stal. 31 Ele. C. 
* * bes 6 , 7 Gifs re or benefit, weer againſt 
ah or indireftly, or for or by reaſan of n 
Promiſe, Agreement, Grant, Band, Covenant, or 

ber Afurance for any Sum of Money, Re- 

, Gif, prof er benefit wharſerver, di 

el. or indirectly, ſhail preſent or | collate * Relates to 

4 y per ſon to any Benefice with Cure of Souls, Parrons. 
LD pnity, Prebend, or Living Eecleſiaſ ical, &c. kk 1 
ive or beftow the ſame for vr in reſpet of I Donatives 
n /uch corrupt Cauſe or Conſideration, that | 
bes every [ach Preſentation , Collation, Gift 

„„ Beſtowing, and every Admiſſion, * Inve- * g.ſhops. 
„ 25 Ln Induttion thereupon ſhall be utterly 

„ec. 1 

An that the Queen, ber Heirs and Succeſ- 

ors, -to preſent, collate, Oc. for that one Turn 


"And that every Parſon, &c. that ſhall give Penalty. 
take any ſuch Sum of Money, Cc. ar that + 
Vall tale or make any ſuch Promiſe, &c. ſhall 
forfeit and loſe the double value of one years 
profit of every ſuch Benefice. And the perſon ſo 
orruptly taking any ſuch Benefice, ſhall there- 
pon and from thenceforth be adjudged a diſabled 

perſon in Law, to have and enjoy the ſame 
Benefice, &c. i 


2. And further, That if ay perſon ſhell for Againſt preci- 
Sem of Money, Reward, &c. (us ſupra) pirate Admit 
Arectiy or indiredly (other than for ſmall and ow ans 
= ewful Fees) er for or by reaſon of any Pr. 
niſe, &c. admit, inftitute,tnſtell, indu&, inveſt, 

or place any perſon en or to any Benefice with 
Cure, & c. That then gu — 4 ſo offending 
ſhall forfeit and loſe the double value of ome 


. "years 
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rupt Reſigna- 
tions and Ex- 
changes. 


Eccleſiaſtical 


Simony in Or- 
daining and 
giring Orders 
to Preach. 


in which no Eſſoign, &c. 


— any Cenſures Eccleſiaſtical, c. 


any Money, Fee, & c. directiy or indirediy, 1 3 
(all lawful and ordinary Fees excepted ) for or | ; 


The Parſons Part! 
ears profit of ſuch Benefice, &. and that the 
ſaid Benefice, &c. ſhall be eftſoew void, &, i 
And that the Patron or perſon to whom the 41. 
vowſon, &. ſhall and may by virtue of thi; 
AF, preſent or collate, &c. as if the perſon wer: 8 
naturally dead; but no Lapſe bereby to inc 
til fox Months after Notice. 1 


3. And if any Incumbent of any Beneft 
with Cure of Souls, do or ſhall corruptly reſign or 
exchange the ſame, or corruptly take for or in 
reſpe&-of the reſigning or exchanging of the ſame, i 
directly or indirectly, any Penſion,Sum of Money, 
or benefit whatſoever; That then the Giver i 
and Taker of any ſuch Sum, &c. corruptly, ſhal 
loſe double the value of the Sum ſo given, taken 
or had; the one half to the Queen, &c. and the 
other moiety to bim that will ſue for the ſame, i: 
e. in any of ber Majefties Courts of Record, if 


4. Provided; That this A & ſhall not reftrgin b 


5. And farther it is provided, That if ay 
perſon ſhall receive or take any Money, Fee, Re. n 
ward, or any other profit directly or indirectißj; 
or ſhall take any Promiſe, Agreement, Cove. ſh 
nant; Bond, or other Aſſurance,to receive or have 


him or themſelves, or any of their, & c. Friend. , | 


to procure the ordaining or making of any Mi. 
Ft hay giving any Order an Licesſe to 
Preach, ſhall loſe Forty pound; and the Mi 

niſter ſo made, Ten pound. ; | 
Fate | And | 


4.4 that if. ſach Miniſter win bin ſeven years 
WW: after ſuch corrupt entring into the Mini- 
es. ſhall except or take any Bene ſice, Li- 
. o Promotion Eccleſiaſtical, tbe ſame Li- 
2 =ſier Induction, & cc. to. be uit. 
And that the Patron may preſent, &c. as 5 
party ſo Inducted were naturally dead; t 
bf of the ſaid Forfeitures to be to the 
een, &. and the other half to the Informer, 


> 1 
. recovered, (ut ſupra ? 


And I do not obſerve, that the corrupt canons againſt 
Watrons were in danger to ſuſſer by any L. 
aw or Canon before this Law was made: 
or, as I ſaid before, his Right could not 

e taken away by a meer Canon not con- 
jrmed by Parliament; and before this Law 
Jas made, the Incumbent that came. in by 
imony held the Living which he obtaiued 
Sy Simony,. until he was legally and judi- 
Wially deprived by Sentence Eccleſiaſtical, 
herein he ofcen eſcaped for want of ſuch 

WP roof as the Spiritual Law required: But 
Whis Statute ſtrikes at the Root, and makes 
Ds well the Preſentation, as the Admiſſion, _ - - - 
aſtitution and Induction, void. So that if 

is Statute had not given the Preſentation 

o che Queen, the true Patton might have Hob 167. 
reſented a new Clerk; or in his default | 
he Church would have lapſed. -_ : -- 


But by this Act the corrupt Patron daes 
ot only loſe: the Preſentation to the King A 
Church; not according to the valuation in; ind. 134. 
the King's Books in the Firft-frait Office, but 

| according 
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be ue, but alſo two years value of his 


—" " 


— 


5 S; ' ' 
Che Parſons Parti 


according to the true and utmoſt value d 
the Church. « bf; 1 


But if one that has no right to preſem 
ſhall, by means of a corrupt and Simoniaca 
Agreement preſent a Clerk, who is by bz 
preſentation Admitted, Inſtituted and In. 
ducted into a Church 5 yet this ſhall no: 
entitle the King to preſent : For though if 
the Act of Parliament makes all void, ye: 


an Uſurper cannot forfeit the right of ano. 
ther in whom there is no fault. 


Co.12.94.. - Note, That the Patron ſhall loſe his pre. 


ſentation within this Law, although | 
the Clerk be not privy to the corrupt | 


Contract. 


And it ſeems by the penning of this AR, 
that the forfeiture of the double value of the 
Church is incurred” by the corrupt Con- 


tract only; hut the Preſentation is not for- 


feited to the King, unleſs the Clerk de fad. 

preſented or collated upon ſuch corrupt 
Contract. | 23115 

Clerk not pri vy And it matters not whether the Incum- 

to the gimory. bent, that comes in by Simoniacal Contract, 

wore privy thereunto or not, as to making 

the Church void. n 


Hew the Conn But the grearer Queſtion ö, 

3 „Whether the Clerk that is preſented up 
— ona ,Simoniacal Contract, to which he is 
gories Decre- Turn, to be proſemed by the King to that 


nia. 1619. OE 


F777. eee ant ed a. Mo itt ˙ 


6 5 


rern. 


A. 42 & 43 El. B. R. The Caſe was, Baker 


| lane. 


| ſtanding the Incum 
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3 "1 012 C8 16; 2. e Fowler 
| T have ſeen the Report of a Cafe in che b 
P. 17 Jac. B. R. 


latter end of the Reign of King Janet, 


= where it was adjudged , That if a Clerk 
Ws were preſented upon a,Simoniacal Contract, 
to which he was not party or privy, that 
yet notwithſtanding it was a perpetual Dif: 


ability upon. that Clerk, as to that Li- 
And in the Caſe of Baker and Rogers, 


agreed, the Church being void. to give the 


Patron 180 J. for the Preſentation, who 


verſus 


% 


Cro.El. 78 8. 


preſented his Brother, who knew nothing 


of the corrupt Contract till after Induction. 
And though it was clear, that the Grant of 
the Preſentation during the Vacancy was 
meerly void, and that Baker preſented as an 
Uſurper; that yet notwithſtanding . the 


Clerk was in by the corrupt Contract; 


becauſe it was not to be intended, that the 


Patron would have ſuffered the Uſurpation, 
And there ir ſhould ſeem by Mr. Juſtice 


had ic not been for the corrupt Contract: 


Warburton, that the Clerk was di ſabled quoad 


And in 4 Cauſe between the King and 


the Biſhop of Norwieb, Cole and Sair, Sir 
| George Crock, who was a Counſel in the 
| Cauſe, reports, That Sir Edward Cake 
| affirmed it had been agen. That if 4 
| Church be void, and à Strange 

| for a Sum of Money to preſent one who is 


ranger contracts 


Sab e iny he 
ent coming in k J 


Simoniacal Contract, is a perfon diſupfed to 
enjoy that Benefice, although he obeaih's 


Cro. Jac. 383. 
Bulſt 3 92» 


i V 
47 ; 


'The Parſons Part 1 
new Preſentation. from the King; for the | 
tatüte, as to that Living, has diſabled him 
r 


1 muſt acknowledge, if the Law be ſo 


3 . 


| \takew, acis rery evere.. eee C 
3 Inft.1545, But let us hear Sir Ed. Cole himſelf ſpeak, 10 


and he in his Coment upon this Statute ſays, 

That it was Adjudged in the before- men- 

tioned Caſe of Baker and Regers, That 

where the Preſentee is not privy nor conſen- 

ting to any ſuch corrupt Contract, as is for: 

bidden, by this Statute, ( becauſe it is no 

Simony in him,) there the-Preſentee. ſhall | 

not he Adjudged. a diſabled, perſon. within 

cal A : hog rare of the 4 10 are, 

And the perſon ſo corruptly giving; J ſo as he 

1505 not 8 diſabled, CRETE privy to 

the Contract : And ſo (ſays he there) it was 

„„ 4 12.746: ooo wt 

Caron. And Sir Edward Coke, in that Book that 
3 int. 164. goes under the Name of his 7welfih Report, 
and without doubt was his own, Reports, 

That it was ſo Adjudged in the Caſe of 

Dr. Hutchinſon, Parſon of Renne in De von- 

ſhire, by the whole Court, That if ;a; Clerk 

be preſented upon a corrupt Contract with- 

in this Statute, although the Clerk be not 

privy. thereunto, yet the Preſentation,. Ad- 

miflion and Induction are all void within 

the Letter of the Scatute : For the Law in- 

tendeth to infli& puniſhment, upon the Pa- 

- tron, being the Author of this Corruption, 
. by the loſs of his Preſentation; and upon 
che Incumbent, who came in by fack 

corrupt Patron, by che loſs of his Living, 

„„ e 


1513 


. 
1 
3 


2092, 
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although he never knew of the corrupt Con- 
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tract; but if the Preſentee were not cog- 


nizant of the Corruption, then he's not OY 
| within the Clauſe of Diſability within the Ly 
ſame . Statute ; and ſo (ſays he) was the 


Opinion of all the Judges of Serjeants-Inn 
in Fleetſtreet, M. 8 Fac. 5 
And it ſeems to me upon the penning of 


the Statute, that this Opinion is more ratio- 


| procuring, ſeeking or accepting, hall, c. from 
thenceforth be adjudged a diſabled perſon in Law, |," , e 


Eccleſiæ eleftus per Simoniam eo tamen ignorante 


Jui ignoranter 


nal than the former; for the words of the 


Statute are,7has the perſens ſo corruptly raking, 1: Poulſen 


that is Simo- 


to baveor enjoy,&c. And though the Incum- niacè promoted, 
bent in this caſe take and accept the Benefice may upon a 


— 


upon the corrupt Contract, yet as to him it is voluntary re- 
not corruptly taking. on *e: 7 
And that this agrees with the Canon 2% % 


Law, St. Gregoryꝰs Decretals, Lib. I, Tit. 7. ſame Living 
cap. 59. p. 210. ft alicujus 3 where the Gloſs again, 


pnts the caſe, Aliquis eſt, in Prelatam alicujus Greg. Decrer. ] 
de tranſlarione 


1 iy E ill o 1 « 70 
nec ratum habente : Talis electia propterea re- e 4 wy 1 


robata eff, Quæritur utrum Epiſcopus, cum illo cap.25, 


WP oterit diſpenſare ut iteram ad eandem Prelata- 
am Elegatur. Reſjondetur, quod Epiſcopus illa 


ice cum illo diſpenſare non poteſt, ſed cum illo 
ks beneficium per Simeniam 
ft adeptus poſt liberam reſignationem poteſt Epiſ- 


opus diſpenſare. So that it ſeems the Canon 
Law makes a difference, where the Incum- 
vent voluntarily reſigns, and where he is 


deprived, | 

hut this being a Point thus controverted, Quere, 
J ſhall not take upon me to determine, but 

leave it to the Judgment of the more Learned. 
| ; . 1 


— 


has Contract 
ſhall be ſaid 
Sermoniacal. 


Hill. 16 Jac. 


I ſhall in the next place ſhew, Winaz Con- 
tracts have been held Simoniacal within the 


meaning of this Lak 9B aids: 
In a cauſe between Dr. Graunt and one 


Bowden, it was held (upon an Evidence to 


a Jury,) That where two Parſons agreed 


to change their Livings, and the one pro- 


More 916. 
Cro. El. 68 5. 
Smith verſus 
Shelburne, 


Winch 63. 
Sheldon verſus 
Brete. 


Hob. 16s. 


(the Incumbent being ſick ) for Ninety 
pounds to preſent him when the Church 


miſed his Patron, that if he would preſent 


the other with whom he was to exchange, 


that he thould make the Patron a Leaſe of 
his Tythes ar ſuch a Rent; and this was 
held Simony, although the other was not 
png to the Contract, he making the Leaſe 
cr. | F: 4 
The Father in che preſence of his Son, 
being a Clerk, purchaſed the next Advow- 
fon of a Church, the preſence Incumbent 
of the Church being ſick, and not likely 
to live, who ſoon after died, and he pre- 
ſented his Son; and this was held Simony 
within this Statute : But it this had been 
done in the abſence of his Son, it had not 
been Simony, becauſe the Father is bound 


to provide tor his Son. Quære of the diffe-. 


rence, 1 
And by Hutton it was held Simony to pur- 
chaſe the next Advowſon, the Incumbent 
In the Caſe of one Winchcombe againſt the 


Biſhop of Wincheſter and Puleſton, the Cale 


was, One Say bargained with the Patron 


ſhould be void, and for the better aſſurance 
took a Grant of the next Avoidance to 
| = Friends 


The Parſons Part I. 
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2 Friends i in Truſt: : The Incumbent died, 
* Say was preſented; and this was held Sis 
a mony within this Law. 
5 To ſell an Advowſon ea intentione has 1 
Ce 5. mall be preſented is Simony, 2 Ventr. 39. 
0 There is of late time a practice introdu- Bonds for Re- 
d ced by corrupt Patrons, that, if not nipt ear- , , 
* 1y in the budding, will make this good Law 
it of no effect; I mean the taking Bonds for 
C Reſignation. And this practice took its riſe 
of from two Cates in Sir George Croołe s Reports. 
as The firſt was between Jones and Lau- Cro. Jac. 248. 
* rence, 8 Fac. The Caſe was thus: Jones 274 
ſe had a Son which he intended to be a Clergy- 

man, and having obtained a Preſentation 
n, from Queen Elixabetb for the Church of 
v- Street bam, agreed with the Defendant that b 
ne he ſhould be preſented, ſo that he would 
ly reſign when Fones*s Son was qualified for 
e the Living; whereupon the Defendant en- 
w tred into a Bond of a thouſand Marks penal- 
: ty to the Plaintiff upon this condition, (ha- 
ot ving firft recited the Agreement) That if 
1d the Detendant within three Months after 


_ requeſt ſhould ablolutely reſign his ſaid Be- 
nefice, that then, e. 
And in an Action of Debt brought upon 
this Bond, the Defendant pleaded Non re- 
quifivit, which was found againſt him ; and 


he in Arreſt of Judgment it was moved, That 

ſe WU this Bond was made for the performance 

on of a Simoniacal Contract, and therefore 

ty. void ; but notwithſtanding the Court gave 

ch Judgment for the Plaintiff : And two Rea- , b * 
CC ſons are given for the judgment; The firſt 


to was, becauſe there was no averment of the 
ds E 2 Simony 3 


* 


The Parfons Part I 


Simony ; the ſecond, that it was not mate- 


rial as to the Bond, becauſe that Statute did 


not make the Bond or Contract void, but 


only the Preſentation, &c. for this I clearly 


infer from the conclufion of the cake. 
But I confeſs the ſenſe of the Court was, 


That in truth, if a Man be preparing a Son 


for the Clergy, and have a Living in his 
diſpoſal, which falls void before his Son be 
ready, he may 1 take a Bond of ſuch 
perſon as he ſhall preſent, to Reſign, when 


his Son is become capable of ſuch Living: 


And I have nothing to ſay againſt that 


Cro. Car. 1 80. 
Hut. 3. Jones 
220. 


Opinion, but it is very juſt and reaſonable, 
Nature obliging that every one ſhould take 
care for his Poſterity. n 

But if a Patron take a Bond abſolutely to 
Refign upon requeſt, without any ſuch cauſe 
as the preferment of a Son, or to avoid Plu- 
ralities, or Non-reſfidence, or ſuch reaſona- 
ble cauſe, but only to a corrupt end and 
purpoſe to exact Money by this Bond from 


the Incumbent, or attempt it, though per- 


haps the Bond may be good againit the per- 
fon that entred into it: Yet I am clear of 
Opinion, for my own part, that the ſaid 
Bond makes the Church void, and gives the 
Preſentation to the King ; and it ſhould ſeem 
in Jones and Lawrence's Caſe, That if Si- 
mony had been averred, it would have been 
left to a Jury to have adjudged what the in- 
tention of the corrupt Patron was. 

The other Caſe upon which theſe ſubtil 


Simoniſts build, was between Babington and 
Mood, 5 Car. I. B. R. where the Caſe was 


likewiſe in Debt upon an Obligation 5 2 


7 


og 


Chap. 5. Counſelloꝛ. 
Condition, That whereas the Plaintiff in- 
| tended to preſent the Defendant to ſuch a 
| Living, that if the Defendant upon requeſt 
after his Admiſſion ſhould reſign, that then 
; the Bond to be void, % . N 
N : Upon Oyer of this Bond and Condition, 
; the Defendant demurred,and Judgment was 
, given for the Plaintiff: But all the Court 
conceived, That if the Defendant had aver- 
1 red, that the Obligation had been made, 
with intent to exact Money, make a Leaſe, 
t Cc. which in it ſelf had been Simony, then 
upon ſuch a Plea peradventure it might 
2 have appeared to have been Simony; and 
then it-might have been a . eee whe- 
ther the Bond had been good or no? But 
upon this Demurrer it did not appear there 
was any Simoniacal Contract; and ſuch a 
Bond might be made upon a good and law- 
fuldeſfign, as the preferment of a Son, as in 
12 and Lawrence's caſe before, to avoid 
on reſidence, Pluralities, &c. | 
.*. So that it appears by both theſe Caſes, 
That Bonds taken upon prudent and juſt 
ends to Reſign, are not Simoniacal ; but 
where ſuch Bonds are taken upon corrupt 
deligns, and it be made — — by any ſub- 
ſequent practice or action, it is clearly Si- 
mony, as if the Bond had been expreſly to 
pay Money; for what difference is there be- 
tween a Bond expreſlly to pay Money, and a 
bond to Reſign, which is to pay Money, if 
the Patron ſay, Either pay me ſo much Money, 
er Refpn 3 whan all the World knows, in 
ſuch a Caſe, the Parſon muſt pay the Mo- 
ney, or Reſign and be undone ? ; 
[72 E 3 And 
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54 The Parſons Part T. 
And the World ſhall never perſwade me, 

That thoſe Reverend Judges that gave theſe 
Judgments ever intended further: And I 

hope that the Reverend Judges, that now 

ſupply their places, will diſcountenance and 
diſcourage ſuch practices that tend ſo much 

to the ruin of the Church and Religion; for 

I know no Law that tends more to the ad- 


vancement of Leatned and Religious Men ] 
than this Law doth, and therefore ought 
to have a benign conſtruction to the end 
7 it was defigned. | it a0 
Nor 22. T. 13. I find a Caſe reported, I cannot ſay that 
Fes, it is by an *Authentick hand, but ſuch as ijt Ml | 
q ® Vie infra u is I Will give it the Reader 73 ; it was be- r 
tbe Catologue tween Sir Fob» Paſcal and one Clerk,” in tine {7 
of Law Books. 15h, year of King James, upon Evidence 

Srilingiieers to a Jury it was held, that ſuch a Bond was 
Sena, 31, Simoniacal 3 but the Circumſtances not ap- i 
| pearing in the Book, the Caſe can be of no b 
great Authority. ; I 1 
But before I ſhake hands with theſe Bonds | 
of Reſignation, it will be convenient I give . 
my young Clergy- man ſome Cautions a- 1 
gainft them: For it is an old Saying, The | 
Reſetter is worſe than the Thief; for with- t 
out Reſetters there would be few Thieves. 
Advice againſt 1. I hold it a great diſreputation for x 
Bond: fer Re- any Clergy-man to give any ſuch Bond, t 
nn. which may have the leaſt tincture of Si- 1 
| mony; nor do I believe any man of worth 7 
will do it, unleſs it be upon ſuch Reaſons r 
as aforeſaid. 1 3 8 . my 


/ | f N | 2. If 


Chap. 5.  Comiſelloz. ” 
21. If ſuch Bond carry with it a Simoniacal 
corrupt defign, it makes the Clerk no leis 
guilty of Simony than the corrupt Patron; 
and then the Clerk not only loſes his Living 
by this Statute, but is for ever incapacitated 
to have it by any future Preſentation, and Concil. Remenſ- 
by the Canon Law is to be degraded and 3 
e to all other, C. r. . 1. Presbyter iagine Ney 
N S. L 4 os | ; ; __ 2. 

1 Laſtly, If he do not Reſign upon rogue, 2 
| he is ſubjet to the whole penalty of the 

Bond; for Simoniacal' Bonds, Contracts, &c. 
are not made void by this Act, but only the 

Preſentment, &c And fo you may obſerve 

2a difference between malum in fe, and malum 
| frobibitum, by the Statute. | 2 
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| Theſe Bonds for Refignation are become 
ſo frequent, that hardly a Living paſſes, un- 
leſs by Perſons of Honour, without them, and 
very ill uſe is made of them. 
There's a poor Vicar in my Neighbour- 
| hood that has a Vicarage but of 40 l. per 
Amum, and was forc'd into one of theſe 
Bonds to obtain it, and his Patron takes 
from him Tythes of half the Value of 
the Church, and he dares not Queſtion * 
z. him for them; Opus eff medico. It is time | 
| for tlie Clergy to prefer a Bill in Parlia- 
ment, not only to make all ſuch Bonds void; 5 
but likewiſe all Bonds, Bills, Covenants, 
Promiſes, Judgments, Statutes and Recogni- 
zances, made or entred into upon any Si- 
moniacal Contract. Certainly no good man 
would oppoſe it; a fit undertaking for my 
Lords the Biſhops. © TOO ee 
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_ What Cove- 
nants and A. 
greements are 
, within this 
Law, 
 Cro-Car.425. 


Noy 142... 
Baker verſus. 
Mount ſord. 


It is now to be conſidered,” What Cove. 
nants or Agreements ſhall be ſaid to be Si- 
moniacal within this Law. | 


* 


If a Father - in- Law, upon the marriage 


of his Daughter, covenant with his Son- in- 
Law without any Conſide ration, but volun- 
tatily, That when ſuch a Church falls void, 


which is in his gift, that he will preſent him 


to it; this is no Simony within this Law: 


But it ſhould ſeem, that ſuch Covenant in 


Conſideration of Marriage, or any other 
Conſideration had, made it Simoniacal. 
So where the Patron took a Bond from 
the Preſentee to pay 10 J. yearly towards 
maintenance of his Predeceſſor?s Son, whilſt 
he remained in the Univerſity unpreferred, 
was held no Simony : And in that caſe ic 
was ſaid by Fefter Juſtice, that it was Ad- 
judged in the Earl of Suſſexs Caſe, where 
the Patron took a Bond of the Incumbent 
to pay 5 l. per Annum to the Widow of his 
Predeceſſor, it was no Simony: Theſe were 
good Charitable Reſolutions ; ſed quære 
rationem inde. And Foſter ſaid, That not- 
withſtanding great oppoſition. in that caſe, 
the Parſon enjoyed the Living. at that 
time. | TEE 


In the next place it will be fit to conſider, 
what Church Preferments are within this 


Law; the Statute only names Benefices with 


7 Inft. 255. 


cure of Souls, Dignities in the Church, Pre- 
bends and Livings Eccleſiaſtical. The word 
Bene ſices with cure of Souls, ſeems chiefly 


aimed at Parſons. and Vicars in Churches 
Parochial : Dignities comprehend Arch- 
4 biſhops, 


Fn * 8 N. 7 
* 1 . . a 


MG OE 


„ 


2 w 


nee ee rs or 


» 1 6a = kj; ww ow ' 


. „ A un 1900 K 22 „ * ö 
ip. 5. Counſelloz: 
A * * 
Chap. . fo | J. 
4 


 Livings Eccleſiaſtical are words of a large , 


ey 


* 


* 


biſhops, Biſhops, Archdeacons, Deans, Chan- Lindvood: 


| cellors,, Treaſurers, Chanters, Precantors, 9% Clerigaly 


Offcialsc e, For Dignities Eccleſiaſtical are pu ©% * 
defined by the Civilians to be, Adminiſtratio ſacris Eecllſ. 


cum Furiſdictione aliqua conjantt a. | Miniſtr, & Be. 


And Lindwood tells us, Dignitas cognoſcitur veſici is. li. a. e. 6. 


| altero de tribus modis, primo quando beneficium Linde. cp. fu. 
| habet adminiftrationens rerum Eccleſiaſticarum ones wth 458 


cum Turiſdittione : Secundo ex eo quod habet nitate. 
nomen dignitatis cum prærogativa in choro G 
italo: Tertio quando conſtitutio vel conſue- 


| Tudo Eceleſiæ habet, quod beneficium habeatur & 
reputetur pre dg is. 
And in another place ſpeaking of Digni- Cap. ut Cleri 


ties, he ſays, Proprie loquendo de dignitate ordo calis verb. Dig- 


| Epiſcopalis dicitur dignitas; fic Abbates, Prioves wbt. 
corventuaes, c. offeiales Egle. dne vue. 


| dignitates, in inferioribus Epiſcopo jus nom mon Lam which 


imponit nomen dignitatis, nifi Archidiaconis & ſpall be Digni- 


| Archipresbyteris, propter Iuriſdict ionem, & præ. it jeg? 


eminentiam, quas babent ſuper alios : Imo licet | 
(lays he) drehidiouns * baberent Furiſ- — 123 .* 


dictionem ex conſuetudine, tamen ratione nominis 15 L. 3. 31. 


| ſonat in dignitatem, &c. II H. 40. 
1 are particularly named, and 14 H. 6. 14 


27 H. 6. 3. 
| 6 . ee H · 8. 10. 
extent, and draw in Donatives within the pietcher verſa 


penalty of this Law, as hath been adjudged, Machaller, 
though they have no cure of Souls. T.7.Car.n.BR2 | 


Having held the Reader ſomething long 
in my Diſcourſe upon the matters relating 
to the firſt Paragraph of this Statute, I ſhall, 
after ſome general Obſervations upon it, 
draw to a Concluſion... 8 $0.70, 


And 


* 
1 


| The Parſons Part J. 

And ũrſt it is to be obſerved, That where 
any Clerk is in by Simony, or any other dig- 
niſied perſon, every Stranger as well as the 
King,may take advantage of it : And there- 
fore if the Parſon, Vicar, or other dignified 
Perſon,ſhall bring any Action for the Tythes, 
or other things belon ging to his Church; 
the Defendant may avoid the Action, by 
proving that the Plaintiff obtained his pre- 


ferment by a Simoniacal Contract. 


58 
Ibo may take 
advantage of 
yimexy, quod 


Nath. 


Sir Jo. Rovwſe 
verſus Wright. 
P. 27 Jac.Hob. 
167. 76 8,77. 


Note, in Cafe of Simony, the Profentadion 


veſts in the King without Office, 2 Jem. 213. 
And Note, That a Simoniacal Contract, 
where the party is not preſented in purſu- 
adlkance of it, is not within the penalty of this 
5 Law; but it ſhould ſeem, That if one that 
has no Right preſent a Clerk upon a Simo- 


Cura net 
executed. 


Hob. 167. niacal Contract, he is within the penalty, 
3 though an Uſurper; but not, as hath been 
2 ſaid, to give the King the Preſentation. 

Sima . It hath been a Queſtion , If the Clerk 
Tong he the which comes in by Simony die in poſſe ſſion 

3 of the Church, Whether "od King ſhould 
Hob. 266. loſe his Preſentation ? But it hath been Re- 


ſolved, that he ſhall not; for the Statute 

#5 makes the Preſentation, Admiſſion, Inſtitu- 

tion, and all voids fo that the Church was 

never full of an Incumbent, & nulum tem- 

s occurrit Regi. But if the King ſuffer an 

ſurpation by the Patron, or any other, 

ing another Clerk, who is Inſtituted 

and Inducted, and after dies Incumbent, in 

ſuch caſe the King loſes his Preſentment; 

and ſo it ſhould Ge if the Incumbent re- 

ſign, or be deprived, the Church having 
been once full. 


ad 


QY' ara MM 


wo 
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— 
in 
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ties, yet the Church remains void. 


the ſaying of a holy Father of the Church, & 6.1.3. l. 
| wiz. St. Ambroſe upon this Subject; Cum or- Canon cum 


SB RYOUBTHOTRT Os FR SIX BY Y or 


Chap. 7. Counſelloz; | 59 . 


And note, There may be a Simony, and Sina, and | 
neither Patron nor Clerk conſent or be privy Patron and „ 


to it; and yet the Church ſor that Turn is 8 


| by Statute given to the King: If the Clerk Porter, P.. 
be preſented by the means of ſuch corrupt Jac. R. R. 


Contract, though neither Patron nor Clerk 
were privy or conſenting to it; ſo the King, 
though he himſelf cannot be guilty of Si- 
mony, may preſent upon a Simoniacal Con- 
tract between others, and ſuch Preſentation 
is void by this Act. | 


| Suppoſe a Clerk be preſented upon a Si Pod of $6. - 


moniacal Contract, and then the King or 7 #he fact. 


Parliament, that is, the King in Parliament, eee 


with the Aﬀent of his Lords and Commons, cr contra. 


ons all Simony by expreſs or general 
— though this may pardon the Penal- Hob. 167 


I ſhall now conclude this Paragraph with De miniſterijs 


ainaretur Epiſcopus I quid dedit ? Aurum fuit . Ordiner. 


Quid perdidit? Anima ſua fuit : Cum alium 
ordinaret, quid accepit? Aurum fuit: Quid dedit? 


Lepra fuit. l 


I am now come to the ſecond Paragraph Inſt. 134. 
of this Statute, which Sir Edw. Coke ( who 1 reaſen of 
was a Member of this Parliament) tells us, A _- 
was added to avoid haſty and precipitate 3 44. 
Admiſſions, Inſtitutions, and Inductions, &c. miffons, = 
to the prejudice of thoſe that have right to 
preſent, and thereby putting them to their _ 
Actions to recover their Rights, and there 
are ſeldom Bribes (as I may ſay) in this caſe 


o 


given, 


4s 


1 | The Parſons Part I. 
ws given, where the Patron has a good and ſure W fe 
: A 1 OY 
13 The taking or giving above the uſual ⁵ 
J Pes in this Caſe, is as well dangerous 1 = - 
Clerk as the Officer; for the Church thall 


be void, ſo that the Patron that has right . 
to preſent, may preſent again; and the iſ 
Uſurper and Officer that takes more than tt! 


his Fees fon ſach expedition, farfeits double c 

the value of the Benefice for a year, not ac- 

cording to the rate in the Firf-fruits Office, Wh 

hut according to the very true value: But WW 

upon this Clauſe no diſability reſts upon the v 

Incumbent, but that he may by the true ,, 

Patron be preſented again; nor Lapſe, till p 

after ſix months from the time of Notice, c 
 -: given by the Biſhop, c. 1 

When the And obſerve the Penning of this Clauſe : ¶ r. 

Church ſbal It is not that the Church ſhall be ipſo fade ti 

%« vl. void, or that the Inſtitution, &c. ſhould be m 

15 void; but that it ſhould be eftſoons void, and C 

that the Patron ſhall preſent, as if the perſon C 

were naturally dead: So that it ſhould . x; 

ſeem the Church is once full by this Inſti-¶ « 

tution and Inducion ; and hence there ¶ fu 

— may ſome doubts ariſe, Whether the Church 
' ſhall be void zp/o fa&o, or whether it muſt 

be avoided by Eccleſiaſtical Sentence of De- ti 

privation. But it ſeems to me, That the t 

Patron may preſent immediately, without WW g 


any Sentence Eccleſiaſtical. 


Refignation g. The third Paragraph of this Statute is g 
— ws made againſt ſuch as ſhall corruptly for ill þ 
eee, Money, Penſion, or other beneſit, reſign or n 

exchange their Livings with any — 8 
f ; ; n 


Chap.5 Counſelloy 


In. that caſe, as well the Giver as the Taker 


- forfeits double the Sum of Money, &. given 


and received; but this Clauſe works no 


Y avoidance or Diſability in the perſon that 
| = is guilty. 1 


The fourth Paragraph preſerves the Ec- The gala. 


| j cleſiaſtical Juriſdi&tion, that they may pro- ©! 7*ri/aiGtion 
ceed Judicially to cenfure the Parties for“ 


ved. 


their Corruption in buying and ſelling 

Church Preferments: Wherein, as ſhould 

ſeem, the Eccleſiaſtical Laws in ſome Cir- Cro. Kl. 788, 
cumſtances are more ſevere than this Statute; 789. 

for by that Law, as. I take it, he that is con- 


victed of Simony, is after incapacitated not 


only to that Living, but to all other Church 
Preferments: But of this be informed by the 


Canoniſt. . | 
But I know no Reaſon, why thoſe cor- 


rupt Patrons that take Bonds for Reſigna- 


tion without any reaſonable cauſe apparent, 
may not be called to an account before the 
Odinary, and puniſhed by Eccleſiaſtical 
Cenſures, if it appear they were taken to 
any corrupt end, or if afterwards he ſhall 
endeavour to exact Money by colour of any 
ſuch Bonds. oor 
I am now come to the laſt Paragraph of Corrape ging 
this Statute, which is alſo a two edged Law, ordert and Li. 4 
that puniſhes as well the Giver as Taker of 0s 10 preach. 
greater Fee or Reward, than the ordinary | 
and juſt Fees for, or for procuring any per- 
ſon to be ordained or made a Miniſter, or 
giving any Order or Licence to Preach, &c. 
but this is more ſevere upon the Clergy · 
man, than the Officer: For the Officer only 
| | forkeits 


* 
b 6 
"O02 
. 


Co. 5 102 à. 


How the For. 


Jeitares are to and Penalties within this Statute are given 


be recovered. 


| Gregory's caſe, covered by Bill, Plaint, Action of Debt or 


— . Information in any of his Majeſty*s Courts 
Goui. 139, Of Record; that is, the Chancery, King's-Bench, 
Cro.Car.112, 22 and gr at Weſt minſter; 
246. ut not in any inferior Court of Record. 
gn, .contr. and no Eſſoign, Privilege, Protection or 
N Wager of Law is to be allowed : But, 
Hales Pl.of the COnCelve the Privilege or Protection of 
Crown 161, Parliament are not intended in theſe general 


forfeits forty ſhillings, but the Clergy-man | 


The Parſons oO Part? 


forfeits ten pounds, and all the Livings he P. 
ſhall rake within ſeven years are made void i 
by this Law after InduQtion ; fo that for fe. 
ven years an Incapacity lies upon the Clerk: 


How careful ought Clergy-men to be, wha: m 
Fees they give for their Orders? And note ta 
the manner of the penning of this Para. £1: 
graph, That the Church ſhall not be void % 


till after Induction. ( 
The firſt Paragraph makes the Preſenta WM it 
tion. Inſtitution and Induction, and all void: lo 
So that the Church in that caſe is never I th 
full. | ar, 
The ſecond Paragraph makes it void, not An 
till after the corrupt Admiſſion, Inſtitution, ¶ de 
Inſtallation, Induction, Inveſtiture or Placing, a7 
and this not till after Induction; by which on 
means the Grantee of the next Avoidance 5 
that preſents ſuch Clerks, cannot preſent Per 
again: And fo it is where the Patrons pre- '* 
ſent by Turn, the preſenting ſuch a Clerk Ml ”* 
will ſatisfy a Turn, if Inducted. 


Laſtly, Obſerve all pecuniary Forſcitures 


the King and Informer, and are to be re- 


Words, 


. * 1 - : 
\ 
0 5. N | . b 


6 3 
Words, but the common Protections and . 


| Kh of Officers and Courts. Ideo quære Quere. 


1t js not proper for this Diſcourſe to exa- Se Cams 
mine by what Authority any thing at all is _ it, and 
taken for giving Orders, Admiſſions, Infſtitu- ;, N ol 
tions, &c. ſince our Saviour ſays, Gratis acce- Clerks. i 
piſtis, gratis date: However, ſince it is a thing Lindv. c. ſevs 
(I doubt) too much practiſed, uſe has made & 7:erablis. 
it ſeem lawful, by which means it is ſwal- tt. 10. 3. 
lowed as a due Fee without examination of | 
the matter; I ſhall therefore put them that 
are concerned in mind of two other Canons, 
ot and then leave the matter to further conſi- 
on, deration, and amongſt choſe Canons that 
are called the Canons of the Apoſtles, I find 
ch one to this effect: . 
ice Si quis Epiſcopus, aut Presbyter, aut Diaconus, Can. zo. 
ent per pecuniam banc obtinuerit dignitatem, deji- 
re. ciatur, & ipſe ordinator ej us & communione om- 
k ibus modis abſcindatur. | 
And in the Council of Chalcedon to the 
ſame effect, which follows: | 

res Si quis Epiſcopus per pecuniam Ordinationem 
en fecerit, & prerium redegerit Spiritus Sancti 

re- ¶ gratiam que vendi non poreff, Ordinaveritque 

or Per pecuniam, Presbyterum, aut Diaconum, vel 
irts Juemlibet de biis, qui cognommantar in clero, 
ch Perron, & diſpenſatorem aur defenſorem, 

er; vel quemlibet qui ſukjectus eſt regulæ, pro ſui 
rd. ws ee, 2 commodo, 2 boc attentare 

or Probatus fuerit, proprii gradus periculo ſub j ace- 
t 1 bi, & qui bee en 3 hac — 

of ¶ lone, vel promotione que eft pro negatione facta 
ral I Preficiat, ſed fit alienus à dignitate, vel ſolicitu- 


dine, 


Che Parſons Part I. 
dine, quam pecuniis acquiſivit, ce. Concil. Cabi- | 


lonenſe, c.16. ad eandem ſententiam. 


Can. 63. 


But it may be it will be ſaid, That theſe | 


Canons are againſt ſelling of Orders,but not 
againſt ancient and juſt Fees; ro which hear 
what the Council of Orleans ſays: 


Ne quis Epiſcopus quibuſlibet cauſis vel Epiſ- Y 
2 Ordinationibus cæterorumq; Clericorum © 


aliquid accipere præſumat, quia S acerdotem nef as 
eſt cupiditatis venalitate corrumpi. | 

And the Council of Lateran under Pope 
Innocent the Third, decreed, Ne pro conſecra- 
tionibas Epiſcoporum, aut bene dict ionibus, aut 


ordinibus, aliquid accipiatur. 


Mit er abilis. 


And to the like effect is the Council of 
Braga, cap 4. . 
CapiSeva & 


And our own Canons are to the ſame ef. 
fect, and limit the Clerks Fees to Twelve 
pence for Letters of Inſtitution and Colla- 
tion, and Six pence for Letters of Orders: 
But he that has a mind to ſatisfy himſelf 
herein further, let him read that moſt ex- 
cellent Hiſtory of the Council of Trent, 
which is faithfully tranſlated by Sir Nathaniel 
Brent, where this Point is excellently diſcuſſed 
Pro and Con, where I will leave my Reader, 
and conclude this Chapter, and in the next 
place ſhew my Parſon, Vicar, Cc. what he 
is to do before, at, and after his Admiſſion, 
Inſtitution and Induction. 


In the former Impreſſions of this Book, 
Chap.5. pag-35. I mention d a Canon to be 
made Anno 1229. in the time of Richard 
Weherſhead Archbiſhop of Canterbury, therein 
following the Error of the Learned av 

wood ; 


WI = Yd AMA ,-y wa 


_ * A. Ma RQ6@ cc: > 0 


Chap. 5. _ Counſelloz. | 


That after the death of a perſon Simonia- 


wood ; which in truth was made in the time 
of another Richard Archbiſhop of Canterbury, 
who lived in the time of Henry the Second, 
at a Synod held at London, 1175. in the Hoved. 350. h. 
preſence of two Kings, viz. Hen. 2. and his 1 5 85 
Son that was Crowned in his Father's life 


time, and confirmed the ſame, which made 


that no more than a Canon, which I do 
affirm could not deprive any body of his 
Freehold or Inheritance, And my Lo:d 
Hobart, in his Argument of IFinchcombe's Hobi 16. 
Caſe againſt che Biſhop of Mincheſter and 31 El cap. 6. 
Puleſen, affirms as much, That if the Stature N 
had not given the Preſentation to the King, 
where the Church was void by Simany, the 
Patron ought to have preſented ; which 
proves he had not loſt his Patronage. 

And as to the Canon of Otbobon, which I 
vouch in the next Page, which makes all Si- 
moniacal Contracts void, I afhrm it to be of 
as little force as the former, as to making a 
Simoniacal Contract void: And of the ſame 
Opinion was my Lord Hobart, who lays, Hobart 167: 
That a Simoniacal Contract is, Covtratius 
ex turpi cauſa & contra bonos mores, and ſo is 


| againſt the Law, and void by the Statute, 


not by the Canon. 


Since this Book was laſt Printed, in the Tha: 1 W. & 


Firlt of V. and M. there was an Act made, 9 


Simoni acts. a 


cally preſented, the Offence or Contract of 
Simony ſhould neither by way of Title jn 


Pleading, or in Evidence to a jury, or other: 


wiſe hercafcer be alledged or pleaded to the 
prejudice of any other Patron 


f 


of 


„ 
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Ta: The Parlons Part I. b 
of Simony, or of his Clerk, by him pre- 


ſented or promoted upon pretence of Lapſe 


to the Crown, Metropolitan or otherwiſe, 


- unleſs the perſon Simoniack or Simoniacally 


reſented, or his Patron, was convicted of 
ach offence at the Common Law, or ſome 
Eccleſiaſticel Court, in the life-time of the 


perſon Simoniack or Simoniacally promoted 
. 98 preſented, any Law, Statute, Oc. f 


And by the ſame Act it is further pro- 
vided, That no Leaſe or Leaſes really and 
bona fide made, or then aſter to be made by 
any. perſon as aforeſaid, Simoniack or Simo- 
niacally promoted to any Deanery,Prebend 


or Parſanage, or other Eccleſiaſtical Bene- 
fice or Dignity, for good and valuable Con- 


ſideration to any Tenant or perſon, nor 
being privy unto, or having notice of ſuch 
Simony -; but ſhall be good and effectual in 
the Law, the ſaid Simony notwithſtanding. 


; See the Stature at large „For canfirming 
Leaſes made by Simoniacks, | 
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CH AP. VI. 


What a Clerk is to do before, at, and 
after his Admiſſion, Inſtitution and In- 
duction, to make him a compleat Par- 

3 ſo 1. 5 f | | | 1 


+ 


O Man at this day is capable to be Eve Parſon | 
| Parſon, Vicar, &c. before he is a Prieſt om 4 * 
in Ocders, which he cannot be before he **' f 

is Four and twenty years of Age, as has -v 
been faid ; and if any perſon ſhall be ad- 'Y 

| mitted, inſtituted and inducted into any | 4 
Living before he is in Holy Orders, his ad- 
miſſion, inſticution and induction are void stat 1 4. Cat. 2. 
by the late Act of Uniformity. | cap. 4. 
Secondly, He muſt make his Subſcription Subſcription 
according to the ſaid Act, and have a Cer- nd Certificate. 
tificate from the Biſhop, or, Oc. under his 
Hand and Seal, that he hath ſo done; and 
then within two Months after he is induct- 
ed, he muſt, during Divine Service (that is; 
after ſome part of the Divine Service of 1; x1.ca.12; 
the Church for that day appointed is read, Read Pr . 
and: before the whole is finiſhed ) read the 
Nine and thirty Articles of Religion in the Read the Ar- 
Pariſh- Church, &c into which he ſhall be cles. 
inducted, and declare his unſeigned aſſent stat. Supra. 
and conſent to all that is therein contained; 4 
and in default herein, the Church is ipſo Co.. 2 9.b. 3 
facto void without any Sentence declara- 
tory ; and it is not enough for him to de- : | 
F 3 ans  - 4 


EF 4 lnſt.324.. 


qualification, but poſitively. 


| Stat. ſupra. 


Declaration. 


Stat 14 Car. 2. 
| cap. 4. 


in contained, in theſe words; F A. B. d 


The Parſons Part I. 


clare his aſſent to them ſo far as they are 
agreeable to the Word of God, or with any 


And he muſt likewiſe upon ſome Sunday 
or Lord's day, within two Months after actual 
poſſeſſion of ſuch Benefice,&c. (which is in- 
rended within two Months after Indu&ion 
or Inſtallation, &c.) read the Book of Com- 
mon Prayer, (i. e. the whole Service of the 
Church appointed for that day, as it is there 
appointed) and like declare. his aſſent and 
conſent to all the matters and things there- 


declare my unfeigned aſſent and conſent to all 
and every thing contained and preſcribed in and 
by the Book, intituled, The Book of Common 
Prayer and Adminiſtration of the Sacraments, 
and other Rites and Ceremonies of the Burch, 
according to the uſe of the Church of England, 
together with the Pſalter or Plalms of David, 
pointed as they are to be ſung or ſaid in Chur. 
ches, and the form or manner of making, or- 


daining and conſecrating of Bifhops, Priefti and 


7 


Deacons. : | 

And ſuch Parſon, Vicar, &c. muſt within 
three Months after his Inſtitution, upon ſome 
Lord's day, during Diving Service, (that is, 


5 as hath been ſaid, after ſome part of it be 


read, and before all be read) publickly and MW 


openly read his Certificate from the Biſhop, | 
&c. of his Subſcription to the Declaration | 
following; and he maſt at the ſame time i * 
read the Declaration or Acknowledgment it ; 
ſelf in the Church where he is to officiate, ' 
before the Congregation there afſembled. 


The Declaration follows an 


1 


2 * 3 * _ * 
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Chap. 6. Counſelloꝛ. 8 
1 A. B. declare, L That it is not lawful upon This part is _ 
any pretence whatſoever, to rake Arms again; : oy ” by 0 
the Ring: And that I do abbor that treaſonable , K Willa 
Poſition of taking Arms by bis Authority againſt ana 9. Muy, 
his Perſon, or againſt thoſe that are Commuſſiv- 2 4th. day of 
nated by him: ] And that I will conform to April, 6 82. 
the Liturgy of the Church of England, as it 
is now by Law eſtabliſhed. L And I do de- 
clare, That 1 do hold, there lies no obligation This part is 
upon! me, or on any other perſon, from the Oath epired. 
commonly called, The Solemn League and 
Covenant, to endeawvenr any change or altera- 
tion of Goveryment, eit ber in Church cr State; 
And that the ſame was in it ſelf an unlawful 
| Oath, and impoſed on the Subjects of this Realm 
againſt the known Laws and Liberties of thjs 
Kingdom. A | by 


If any Parſon, Vicar, &c. fail in the do- 
ing of any of theſe things before-mentioned, 
or any. of theſe things be negle&ed, the 
Church becomes void; and the Clerk that 
makes ſuch failure, in caſe he ſhall ſu for 
his Tythes, or any other Church duty, or 
other thing belonging to his Church, if the Dyer 346. p 7. 
Defendant inſiſt upon it, muſt prove the Co 6. 19. b. 
doing of all theſe things. But uſually the 
Judges in favour of the Clergy, afer they 

ve been in poſſeſſion of their Livings ten 
or twenty years, or any conſide fable time, 
will preſume all theſe things regularly done, 
and will not put the Parſons, & c. to the pre- 
eiſe proof of hmmm | 
And it is obſerved, That the Parſons, Vi- Advice te the 

cars, c&c. muſt upon the acceptance of eve- Clerg. 
ry new Living or Eccleſiaſtical Preferment 
| C 
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within this Law, repeat all theſe things ; 
for the performance of all theſe things upon 
the taking of one Living, will not ſatisfy 
for any other | 
I ſhall give my Reverend Clergy-men 
therefore this Caution, That if any of them 
have accepted any Ecclefiaſtical Preferments, 
and have negligently omitted any of theſe 
things, and that thereby they may be lapſed 
to the King, that they obtain Preſentations 
oy pon) hy from the King ad Corroborandum; and that 
x thereupon they perfe& all their former 
\ 528 b. neglects; or they may obtain Letters Pa- 
11 H.4.9.2', tents of Confirmation, which may be plead- 
Hob. 102 . ed in bar of any Quare Impedit after brought 
MF. 392-P.70 by the King. | OH" 
3 T And for the future I adviſe them, That 
1 they firſt have ſome credible Witneſſes pre- 
Raft. Entries. ſent, when they make their Subſcriptions 
Quare Imped. before the Biſhop; and that they atteſt the 
ia Rey 22. Biſhops Certificate; and that they get two 
Books of Articles; and that when they read 
the 39 Articles, they give one of thoſe 
Pooks of Articles to ſome credible Pariſhio- 
ners to read with them, and then atteſt the 
Book, that they were preſent, and heard 
the Clerk read the faid 29 Articles during 
F. the time of Common-Prayer, and declare 
= nis unfeigned aſſent and conſent to all the 
FE matters and things therein contained, by 
| ſubſcribing their Names thereunto; and that 
the Clergy-man keep ſafely the 1aid Book 
of Articles with this atteſtation, - © 
And I adviſe, That when he reads the 
Book of Common. Prayer, which muſt (as 
above is faid)be read Morning and Evening. 
Ta je Fr | M 
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within two Months after Induction; that 
he likewiſe make ſome intelligent Pariſhio- - 
ners to read with him, and pive them a 
Copy of the Declaration aforeſaid, and at 
the foot.of it make an. atteſtation under their 
hands, of his reading the ſaid Book of 
Common-Prayer and Declaration , which 
may be done in this Form: Br ORE 


Firſt in a fair legible Hand write the De- 
claration aforeſaid ; then write under to this 


effect; Memorand. That upon Sunday the 

day of in the year of our Lord 

A. B. Parſon of D. in the County of D. read 
Common Prayers in the Pariſh Church of D. 
aforeſaid, both in the Forenoon and Afternoon of 
the ſame day, according to the Form and Order 
preſcribed and directed by the Book, intituled, 
The Book of Common-Prajer and Adminiſtra. - 
tion of the Sacraments, and other Rites and 
Ceremonies of the Church, according to the uſe 
of the Church of England, together with rhe 
Pſalter or Pſalms of David, pointed 2 they are 
to he ſung or ſaid in Churches, the form or man- 
ner of making, ordaining and conſecrating of 
Biſhops, Prieſts and Deacons : And immedi- 
ately after reading the ſame, make a Decla- 
ration of his unfeigned aſſent and conſent, 


to all the matters and things therein con- 


tained in the form and words above- written. 
And then let the Witneſſes hereunto ſub- 
ſeribe the ſame Certificate; which the 
Clerk is to keep carefully with his Inſtitution, 
Induction and Certificate, with the Book of 
Articles atteſted, as is — directed. And 
e 4 in 


L, "IE 


in theſe things I adviſe all the Clergy-men, 

to be very tender and careful. 
13 El.cap.i:, There was an Act made in the thirteenth 
Parks 4". year of Queen Elizabeth, That none ſho 
75 2 * admitted to any Benefice, unleſs be were three 
and * 7 the Thirty nine Articles be- 
fore be ſhonld be admitted; and that none ſhould 
" be admitted to preach or adminiſter the Sacra- 


ments, unleſs ſuch perſons were 24 jears of age 


at leaſt. But this Law is in part altered by 
the before-mentioned new Statute of Unifor- 
ity; for now none can be admitted to any 
Living till he is a Prieſt in Holy Orders, 
which he cannot be by this Statute, till he is 
* REN 2.4 years of age. 2 1 
Who mon be And by the ſame Statute it is enacted, 
admitted 10.4 That none ſhall be admitted to any Benefice with 


| +17 ag ty cure of Souls, of the value of 30 l. or upwards 


Pe King's Bool: in the King's Books, unleſs be be 4 Batchelor of 


Divinity at leaſt, or a Preacher licenſed by ſome 


Biſhop, or one of the Univerſities of this King» 


dom ; and if not ſo qualified, his Inſtitution to 

be void, | | „ 

Otely verſus Tf one be inſtituted into 4 Benefice under the 

Shepherd, circa age of 2.2 years, whereby it is made void within 

5 Car. 1. CB. 0% Statute of 13 Eliz. yet no Lapſe ſhall incur, 
V+. lap. becauſe the Preſentment is not made void. | 


Vicars, &c. are within the late Act for pre- 
e e which may happen from 
Popiſh Recuſants; therefore it is a ſafe way to 


receive the Sacrament, take the Oaths, and 
make the Subſcriptions preſer 
Act; Cantels aburdani now wecet. 
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and twenty. years of age, land a Deacon at leaſt, 


It may be a Queſtion, Whether Parſons, 


bed by that 
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CHAP. vn 


ne Duty of the Parſon Vicar, &c. after 
| lInduftion, and the former Ceremonies 
performed; and treats of Non-refidence, 
and the Penalties thereof, and for 
what Reaſons the ſame may be ex- 


E that Bar mo, as aforeſaid, obtained Parſens,&:. 
an Eccleſiaſtical Preferment in the Church wut be con. 

of England, muſt be conformable to the Govern- oy . 

ment and Orders thereof, and maſt not uſe any "TY 

other publick Form of Prayer than what is pre- 

ſcribed by the Book of Common Prayer before- 

mentioned, neither muſt he adminiſter the Sacra 

ments of Baptiſm and the Lord's Supper in any 

other manner or form, that what is therein and 

thereby directed and preſcribed. 


And if any Incumbent be reſident upon bis St. 1 Car. A C. 4. 
Living, (as be ought to be) and keep 4 Curate, When, and bow 


be is bound by the Ad of Uniformity once every t he mu 
month at leaſt, to read the Common Prayers of _ — 
tbe Church, according as they are directed by the ME 
2 of N | f/f _— Church in 
it own perſon, or fen Fl. for every time 
be fails Hand See the ln by is to 
be convicted, and the penalty to be levied. Do 
Aud the Common Prayer by that Statute is to pefere every 
be read 1 Lede; and it it not ſuf. Lefture 
friert co read a pitte here, and a piece my, / 
e eg ce. 


f | 
1 a » z 2 $ *. EY 


pointed with all the Circumſtances and Ceremy. | 


St. I Car. ac. 4. 


St. 1CZliz. c. 2. 


are mentioned and ſet fortb in tbe Commom Prayer 


The Penalty for Form or Manner of celebrating the Lord's Sup- 


aſing other 


Forms of Pray- 


a, Oc. 


6] 


for a whole year, and be deprived iplo facto of 
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where the party pleaſes ; but they muſt read the | 
whole 3 for the day orderly, as it is a)- 8 


nies of kneeling and ffanding, as is preſcribed, i 
otherwiſe it is #0 reading of Common Prayers 
within this Law ; good nota. 5-2 
And note, That by the late Statute of Uni. i 
formity,the former Statutes of Uniformity and 
Penalties therein, areextended to this Book 
of Common Prayer now lately eſtabliſhed. 
And by the Statute of 1 Eliz.it is enacted, 
That, if any Miniſter, that ought or ſhould 
or ſay Common Prayer, &c. refuſe to uſe 
ſame Common Prayers, or to adminiſter the Se | 
craments, Oc. in ſuch order and form as #hy f 


th 
Se 


Book, or ſhall wilfully or obſtinately ff anding in 
tbe ſame, uſe any other Rite, Ceremony, Order, 


per, or other open Prayers, or ſhall preach, declare 
or ſpeak any thing in derogation or depraving of 
" ſame Book, or oy! ing therein _— 
c. upon Conviction, the party guilty of any 0 
theſe offences, forfeits the * of ＋4 bis Lt 
ving and Spiritual Promotions for a gear, and ii 
to ſuffer Impriſonment for fix months without 
Bail or Mainpriſe; and upon a ſecond Convition 
for the like cſfence, he « to ſaſfer Impriſonment 


all bis S piritual Promotions; and upon 4 third 
Con viction for the like offence ſhall be impriſoned 
during bis life, and loſe all his Spiritual Prome- 
tions, if be bave any: And if ſuch perſon have 
mo Spiritual Promotions, then for the firſt offence 
be is to be impriſoned for à year, for the ſecond 
during life without Bail or Mainprifſe. 


Chap.7. —Counfelloz; "Wl 


ze I have been the briefer in theſe matters 
. {upon the Statutes of Uniformity , becauſe 1 
wo. they are printed at large before the Book 
, of Common Prayer, to which I refer the 
rn; Keader for his fuller ſatisfaction; and they 


are ſo plain and full, that they need no Com- 

„ment, but to adviſe all Clergy-men to read 

and obſerve them cautiouſly. AO 
E ſhall only give the Reader this further 13 Eliz. c.12. 

Caution, Thar if any Parſon, Var, &c. ſhall 

maintain any Doctrine, contrary to the 

, Thirty nine Articles of Religion, it is cauſe 

of Deprivation ; or if he adminiſters the 

WF Sacraments in any other Form than is pre- 
ſcribed by the Book of Common Prayer, 

1 he forfeits 100 J. by a Statute made in the 

130 year of Q Elizabeth. And by the new 

Statute of Uniformity this Penalty is extended 

to ſuch as do ic contrary to the preſent 


Book of Common Prayer now uſed. 


The next Duty incumbent upon the Par- 
ſons, Vicars, Oc. is, that they be reſident up- 
on their Cures, a Duty incumbent upon 
every one that hath the cure of Souls in the 
Church of Chriſt : For, as Padre Paulo in his ge 217. is 
moſt excellent Hiſtory of the Council of. Engliſh 
Trent obſerves, That in the firſt 700 years 9228 gi 
afrer Chriſt there was not any ſuch thing | 
known in the Weſtern Church, that any Nex-refidence 
man ſhould have an Office or Title in the when it came 
Church, and not do the duty; and many ele Church. 
Canons and Decrees have been made | 
apainft Non-refidence: And in the Council Le ſame Hif. 
Trent it was held by much the greater g ee 
and better number of the Prelates and Fe. 8 
W 5 Weve 3 EE. : \ thers 


all the Canons and Decrees of that Church 


Selden de De- 
cimis 106, 107. 


The exact A. 
bridgment of 


Records, nu. 50. 


that had any Bulls ſhould cancel them. 


fices where the Incumbent was Non reſi: 


the Commons, That all Parſons and Vicar, 
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thers in that Council, that Reſidence wa, | 
Fare Divino, and undoubtedly had been & | 
decreed, if the Pope had not uſed all hi; iſ 
old Stratagems againſt it; but whilſt the 
Pope had powerto diſpenſe with Reſidence, 8 


were of little greater effect, than to fill hu 
Coffers with Money; for in this Kingdom, 
how many Biſhopricks, Abbies, Priories, &. 
were enjoyed (I mean the Profits of them) 
by Foreigners, that never ſaw them, or took 
any care of their Duties? I ſhould be glad 
if it were much better now, 

The Commons of England often com- 
plained againſt Pluralities and Non; reſ. 
dence, and in the Parliament held 2 H. 4 
the Commons prayed, That all ſuch a 
procured from Rome {for in thoſe days they 
came from Rozxe) any Bulls for Pluralities ot 
Non-refidence , ſhould incur the pain of 
Proviſoes ; except the Chaplains of Archbi- D 
ſhops and Biſhops, and Scholars ; and thoſe 


And in the Parliament held 8 H. 4. the 
Commons petitioned, That the King might 
have a moiety of the Profits of all Bene 


dent. 
Ye like was prayed in the Parliament in 


_. | | 
In the Parliament 4, H.6. it was prayed by 


and others having Cures, and not being 
reſident thereupon, ſhould forfeit their Be. 
nefices, the one half to the King, and the 
other half co the Patron, | 1 


Chap.7: — Counſelloz 


77 


vas In the Parliament held the fame year, Ibid. . H. 6. 


fo the Commons prayed, That for the Non- num. ff. 
his | N of the Incumbent, the Patron 
the might preſent a new Clerk; and great rea- 


4 
5 


Ce, on in my Judgment, and very agreeable to 
ch the Rules of the Common Law, where a 
hi: Temporal Officer loſes his Office for Non- 
on, i og And I know no reaſon why it ſhould 
©. Inot be fo in Spiritual Offices, where the 
m) ¶ Souls of a many poor People are neglected. 
Dok nut theſe had none of them the good for- 
lad tune to be reduced into Laws; but I pre- 


ſume theſe Complaints in Parliament ſo 
m. ¶awakened the Pope and Clergy, that there 
eſ· ¶ was ſome Reformation : For I find no more 
. 4 Complaints in Parliament concerning this 
matter, till the 21 H. 8. In which Parlia- 
hey Wment it was enacted; 


S Of That as well every Spiritual Perſon then be- 21 fl. s. cap. iʒ. 


JW Dignity in any Monaſtery or Cathedral, or other 
Check Conventual, or Collegiate, or being be- 
neficed with any Parſonage or Vicarage ; as all 


the Wand every Spiritual perſon, which then after 
ght WE ol be promoted to any of the ſaid Dignities or 
ar Benefices with any Parſenage or Vicarage from 
(Ell 


the Feaſt of St. Michael then next following, 
would be perſonally reſident and abiding in, as 
or upen bis ſaid Dignity, Prebend or Benefice, or 


on wilfully abſented himſelf from bis [aid 
— Jn by the ſpace of a Month i 


for every ſuch default, the one balf to the _— 
| | b 


of Wing promoted to any Archdeaconry, Deanry or Af gat 


Non. reſidence. 


one of them at the leaſt; and that if any ſuch 


] time, or two Months at ſeweral times in any one 
Be. If year to be accounted at ſeveral times, that ſach 
the I perſon ſo abſenting bimſelf ſhould forfeit LO |. 


” 


the other balf to the Informer, to be recovered, Wl 
* as is expreſſed in the Act. eee 
And by the ſame Act, there is a Proviſ: Se 
worth mentioning, thaugh now out of date, | WI 
e if ny ſen ſhould procure an Dil 4 
at i perſon ſhould procure any Diſpen. cal 

ſation os Rome, or elſewhere, to be Now f 
hes, the party guilty ſhould farfei Tem) Wi"! 
, By this and other Statutes mentioned in his 


3 
* 


this Book it is evident, That the Parliament I the 
of England, even when the Pope was in full Pr 
power, often made bold with his Holineſs, — 
to correct his and his Courts corruption. | — 

Certainly this was an excellent Law, i Ss 


there had been no more in it but the dif- 
nfing with ſuch perſons as by the ſame Pe. 
aw are qualified to have two Livings : 


and the perſons capable to qualify Chap. | 
lains to have Pluralities had not been grown 40 


ſo numerous, that there are but few of the 
beſt Livings but they are held by Pluraliſts, A 
and they either by colour of attending WI” 
their Lords, their Deancies or Prebends, find Tul 
an excuſe to be Non-reſident, which has | 
made this Law of little effect; nay, I doubt 
I may ſay, That we are now in a far 
worſe condition than before the making of 
this AQ : For Diſpenſations frome Rowe (as 
all other things there) were coſtly, came 
flowly, being far to fetch ; that I preſume f 
there's ten Diſpenſations for Pluralities now, or 
for one then; and few of thoſe diſpenſed 
with were Non-reſidents upon both Livings, 1 
as now they be: Two great Pariſhes in 
S | . many 


1, Chap. 7. Counſelloz. e 
many places being leſt to the care of two 
f Boys that came but the other day from 
% School, and perhaps fitter to be there ſtill, 
„ whilſt the Shepherd that takes the Fleece, 
either Feaſts it out in his Lord's Family, or 
rakes his caſe upon a Prebend or Deanry. | 
This F oc 
three ends or efleas: 5 


1. That every Clergy-man might attend 7 Ao thei 

his duty in reading the publick Prayers of D 

the Church, adminiſtring the Sacraments, 

11 {Preaching , inſpecting the behaviour of 

. nis Flock , and performing all ſacred and 

cdirine Offices, like a good and faithful 
Shepherd: And I do wonder, with what 

| Conſcience any Clergy-man can expect his 

dues from his Pariſhioners, that does not 

perform his Duty in the firſt place. | | 

| 2. The ſecond end of this good Law, is Tv «void Dils- 

to avoid Dilapidations in the Buildings be- 2idariowe. 

longing to their Livings : For you ſhall ſel- 

dom ſee a Non; reſident, but he is alſo a Di- 

lapidator ; and *is no wonder that he that 

neglects the Flock, lets the Sheepfo!d go to 


ruin. 
3. The third end of this good Law, was 1m maintain 
to maintain Hoſpality: And I would wiſh Hoſpitelry. 
every Clergy-man to remember, that the S* 11 R. 2. e. 6 
Poor have a ſhare in the Tythes with him. & 4 H. 40. ia 


Pope Slveſter, in the beginning of the | 
fourth Century, decreed, That the Revenues 
of the F b divided into Jour 8 
parts: Qvuarum und cedat Pontifici ad ſui [u- Can. 4. „ 
fentationem ; Altera Prezbyteris & Diaconis, f, Nn 
Sonni Clero: Tertia Templurum &. Eocleſia- this Chapur,. 
; rum | 


. : 
, S 
fs. 2 


& pereprinis. 
Ean.24. 1 Fb 


fFrfris Dei qui Eccleſiam ibi curaurt. 
Cap. in decimis. And by a Provincial Canon of our own, 
it is ordered, Quod religioſi beneficis Eccles 
aſtica obtinentes, ſecundum bujuſmodi beneficis 
rum facultates annis ſingulis pauperibus pare 


chianis beneficiorum eorundem certamEleemoſyns | 
quantitatem, Ordinariorum ipſorum locorum mo- 


derandam arbitrio, per ipſos Epiſcopos diſtribuer 
compellantur, &c. By all which it appears, tha 

originally the Poor had a ſhare in the Tythes 

And to this end the Statute enjoyns the 

Clergy- man to be reſident in and upon his 

Living, that is, his Parſonage or Vicarage: 

Houſe, if he have any, and nat at any other 

Houſe in the Parith ; but Impriſonment 

Co.6.21.by; without fraud, or removing for 1 Health 
More 540. du without fraud, or not having a Houſe up- 
— 67 On his Glebe, excuſes his Reſidence for the 
. „ time ; for the words of the Statute are, [Thai 

be that wilfully abſents himſelf] 

To So if any Parſon, Vicar, Cc. ſhall be in 
of tou An ; the King's Service beyond Sea, or in any 
c.13. this Low Pilgrimage, or ſhall without * fraud abide 
is refrained te in any Univerſity within this Realm to 
fach as are =; ſtudy, or is a Chaplain qualified within this 
4% 40 yeers of Starute, to have Plurality of Beneſices, or 


Ae the Chaplains of any f the Fadges of the 
bee, King | 428 we! cellar 


'% The Parlons Part I. 
% rum reparationi; Quarta pauperibus & infirmi,, 


nd by a Canon of our own made in the 
1 132. time of King Alfred, it is decreed, That tho 
Tythes ſhould be delivered to the: Prieſt, 
who ſhould divide them into three parts: 
Unam partem ad Eccleſiz reparationem; alte. 
ram pauperibus N s tertiam vero mini. 


2 


alk & ©$ food fad 


Augmentations, Firſt. fruits and Temths ; of the 


| in anear at leaſt, . at each time: And 


cleſiaſtical Perſon, to attend any Suit in the 2114.4.c.15; 


Chap. . Counſellor 

or Chief Baron of the Exchequer, of the Kingꝰs Who may be 
. and Solicitor, and tbe Choplains of the Hon-refidents. 
Chancellor of the Dutchy of Lancaſter, of the ; 


: N 1 , 
8x 


Maſter of the Wards, the Surveyor General; of 

the Treaſurer of the Chamber and Aug menta- 

tions, and Groom of the Stool, whilſt ſuch Chap+ 

laint abide and are attendant in the Honſholds 

of their Maſters ; and the Maſter of the Rolls, 

the Dean of the Arches, aud the Chancellors 21 H. 8. e. i 3. 
and Commiſſaries of Archhiſhys and Biſhops, 

and the Twelve Maſters of the Chancery, ſo 

long as they ſhall continue in their places, may 

le Non-reſident : But the Chaplains of the 33 H.. c. ab. 
Chancellor of the Dutchy, Augmentations, Firjt- 


fruits, Maſter of the Wards, Surveyor General, 


Treaſurer of the Chamber and Augmentations, 
and Groom of the Stool, are to be Reſident twice 9 E. 2. cf. 


; 


the King may give licenſe to any of bis own 
Chaplains to be Non-refident : And any Ec- 


Coney or Star-Chamber without fraud, 
may be Non-reſident for ſo long time, &c. | 

There is another Provi/o in this Statute 1 fi, dirs, 
that enables the King to give his Chaplains cc. 
ar many Livings as he pleaſes, and to diſpenſe Co. a. 1 19.4. 
with their own Reſidence. M ne es. 0.6.21. 
But if a Chaplain be qualified in reſpect 
of his Service to have a Plurality, and his 
Lord or Miſter die, be attaint of Treaſon, 
Felony, or removed from his place, it will 
not ſerve the Chaplains turn to be reſident 
upon one of his Livings without the King's 
ſpeci. l Licenſe, with a Nen obſtante. 


82 " be Parſons Part T. 


r And here —_—_— — — ns 
w Prerogative of t ings of England, pra- 
Et Kiled in the height of — That — 
any Clergy-men were employed in the 
King's Service, he might diſpenſe with their 
Non: reſidence; and if the Spiritual Judges 
went about to cenſure or puniſh them by 
Eccleſiaſtical Cenſures for ſuch Non-reſi- 
dence, the Kings of England have ſent their 
Writs Mandatory , commanding them to 
ſurceaſe. SEAT” 
Concil. gener- But Biſhops and Archbiſhops are not with- 
SO” jo this Law, but not exempt from this Duty; 
Can. 15. Conſt. there being ſeveral Canons that require it: 
Othon. Qui And Biſhops may be compelled hereunto 
ad venerabiles by Eccleſiaſtical Cenſures by their Supe- 
Parres., riors; and the King may compel them by 
ag 22 ſeizing their Temporalties. 8 
8 A notable Preſident whereof we have in 
2 Inſt. 625. the time of H. 3. when Popery was at 
higheſt, and the King not look'd upon as 
Head of the Church; yet that King ſent his 
Wric Mandatory to the Biſhop of Hereford, 
to be attendant upon his Biſhoprick, other- 
wiſe he would ſeize of all his Temporalties. 
Which Writ, as well for the rarity, as alſo 
for the Religious grounds upon which it 
was granted, will not be ungrateful to the 
Reader to ſee, and for whole ſatisfaction 1 
ſhall give it him as I find it recorded by 
Sir Edward Coke, and wiſh there were no 


o 


cauſe to make uſe of it in theſe days: 


Rex Epiſcopo H. ſalutem. Paſtores grebibus 
præponuntur, ut diei, nottiſque vigilias exer- 
cendo, oves famelicas in fertilitatis paſcua in- 

* troducant : 


Chap. 7.  *Counſelloz. 
troducant : Errantes vero per verhum ſalutis, 
& virgam correftionis in unins ovilis conſer- 
ware ffudeant indiſſolubilem unitatem : Sed 
| ſunt nonmulli qui banc doctrinam dampnabi- 
= liter contemnentes, & ſua ab aliis ae diſtin- 
= guere neſcientes, lac & lanam tollunt, qualiter 
dominicus grex alatur non curantes, temporalia 
rapiunt Et quis in parochia fame pereat, aut 
| periclitetur in moribus, non attendunt ; qui non 

Paſtores, ſed Mercenarii potius dici promeren- 

tur: Hoc fiquidem dum biis diebus ad diſponen- 

| dum de regni noſtri præſidiis in partes Marebiæ 
, nos transferemus in Eccleſia veſtra, ( dolenter 
1 referimus) nos inveniſſe, quam adeo invenimus 
n paſtoris 8 4g deſtitutam ut nedum Epiſco- 
Dam, ſed nec vfficialem baberet, Vicariam aut 
a Diaconam qui quic quam ſpiritualitatis EXErcere 
poſſit in eadem. Sed Eccleſia ipſa quæ olim de- 

| /ictis affluere conſuevit, & Canonicis qui ihidem 
nocturnis & diurnis officiis vacare, & opera 
charitatis' exercere deberent, eam deſerentibut 
& longe degentibus in remotis, ſtola Fucundi- 
tatis eæuta cecidit in terram, Vidaitatis ſuæ de- 
trimenta deplorans, nec eſt qui conſoletur eam 
ex omnibus curis ejus: Sane dum bæc vidimus, 
& conſideramus diligenter, pietatis, aculeus, 
viſcera noſtra commovit, & compaſſionis gla- 
dius intima cordis no(ri acrius vulneravit, ut 
tantam Eccleſia matris noſtræ inſuriam ulterins 
diſimalare non poſſimus, nec pertranſire incor- 
rectam. Quapropter wobis mandamus firmiter 
injungentes, quatenus ad Eccleſiam weſtram 
prædictam, occaſionibus quibuſcunque poſtpoſitis, 
cum ea qua poteritis celeritate vos transferrs 
curetis, commiſſum vobis in eadem cura paſto- 
rali officium perſonaliter Executor. Ce. Alioqui 
Th G 1 ſeire 


ſcire vos volumus pro conſtanti, quod fi iſtuc 
eri non curaveritis, bona. temporalia, & om- 
nia que ad baroniam ipſius Eccleſia pertinent, 
que donatione conſtat eidem f̃uiſſe collata, & 
gue bactenus colligi & ſalvo cuſtodire precipi- 
mus in commodum & utilitatem ipſius Eccleſia 
convertenda, ceſſante j am cauſa in manu noſtra 
totaliter capiemu, nec ulterius ſuſtinebimus, 
quod temporalia metat, qui ſpiritualia ad quæ 
ex officit ſui debito tenetur, irre verenter ſubtra- 
bere non formidat aut quod emolumenta percipiat, 
qui incumbentia ejuſdem onera ſubire recuſat, & c. 


| Tefte, &c. 


This Writ was ſent by HENRY the | 


Third, to Peter de Egueblanke a Savoyard, 
then Biſhop of Hereford, who, as the Hi- 
ſtory of thoſe times relate, had never a 
good, but many bad qualities, that con- 
ſtantly attend Men that are negligent of 


their duties to God and Man in this kind; 
how little care ſoever he took of Duty, you 
hear, lac & lanam ſuſtulit, temporalia rapuit, 


by which means he was grown intolerable 
rich ; and mark what came of his Wealth, 
the rebellious Barons ſeiſed on him in his 
Cathedral Church at Hereford, and took all 
his Goods and Treaſure, and divided it 
amongſt their Soldiers: Even ſo may it fare 
with. all ſuch Biſhops. | | 


* | 8 N 2 
Now my hand's in, I will beg the Rea- 
der's patience, to inform him what Pope 
Damaſus, one of the better ſorts of Popes, 


{aid in an Epiſtle of his to ſuch Biſhops; and 


ic was thus: 
| Primum 


The Parſons Part I. 


> A =. CY IW..aza F_Y was UL 20077 ab 6 OB SP OS YR * 3h 8 IF 


A 


MH YT MD 


5 ð ð zv te. oe aig A, 


Non reſidence. 


Chap. 7. Counſelloz. 
Primum quod Eur 4708 ſibi commiſſam negli : 
gent, cum Dominus dicat ; Bonus Paſtor animam 


ſuam ponit pro ovibus ſuis, mercenarius autem 


diaet lupum venientem, demittit oves, & 


9 git Cc. Secundo, 10 Epiſcopi qui talia præ- 
7 . „ videntur mibi (ait) eſſe meretricibus 


fimiles , que ſtatim ut pariunt, infantes ſuos 
aliis nutricibus tradunt educandos, ut ſuam citius 
libidinem explere valeant. Sic & iſti infantes 
ſuos, id eſt, populos ſibi commiſſos alis educandos 
tradunt, ut ſuas libidines expleant, id eſt, pro ſus 
libitu ſæcularibus Curis inbient, & quod uni- 

cuique viſum fuerit, liberius agunt: Pro talibus 
enim animæ negliguntur, oves pereunt, morbi 
creſcunt, bæreſes & ſebiſmata prodeunt, Eccle- 


fie deſtruuntur, ſacerdotes vitiantur, & reliqua 


mala proveniunt. Non taliter Dominus docuit, 
nec Apoſtoli inſtituer unt, ſed ipſi qui Curam 
ſuſcipiunt , ipſi peragant & ipſi proprios mani- 
pulos Domino repreſentant. Nam ipſe ovem per- 
ditam diligenter quaſivit , ipſe inventt , ipſe 
propriu bumers reportawvit , noſque ad i 7 
facere perdocuit. Si ipſe pro cvibus tantam 
curam babuit, quid nos miſeri dicturi ſums, 
qui etiam pro ovibus noftris commiſſis Curam 
impendere negligemus, & alis eas educandas 
iradimus ? Corrigantur bac (fratres) neceſſe 
eſt, quia, qui plus laborat, majorem mercedem 
accipiet. | 
And now I have done with Non reſidence; 

one of the Peſts of the Church: I will ia 
the next place ſhew what Dilapidations are, 
and the ſeveral ways the ſame are puniſha- 
ble; this being often the effect and fruit of 


= | Whereas 
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Whereas in the former Impreſſioms of 
this Book, Chap. . pag. 67. I cite a Canon of 
Pope Sylveſter, whereby it is decreed, That WW 
the Revenues of the Church ſhould be di- 
ſtributed into four parts, one to the Biſhop, * 


_ a ſecond to the Clergy, a third to the R.. 


Pairs of the Church, and a fourth to the 
Poor, and to the Infirm,and Pilgrims. There 
is a Learned Perſon that has publiſh'd a Book 
in defence of Pluralities, but is endowed 
with ſo mach Modeſty, that he is aſhamed 
to tell his Name; yet is not aſhamed to re- 
- fle& upon me for writing againſt them, whe 

in the beginning of his Third Chapter, pag. 
155. ſays, It remains in the third place 
to be manifeſted, That the uſe of Plura- 
© lities, as now practiſed, is not inconve- 
© nient to the Church. | | 

© Theſe Inconveniences, as they are urged 
and exaggerated by the Oppugners of Plu- 
© ralities , may be reduced to theſe four 
© Heads: And after he has named the four 
Heads, pag. 158. he charges, That the Au- 
* thor firſt named (meaning me) hath af- 
© firmed many things which are downrighe 
© falſe, in other things hath betrayed a groſs 
© Tenorance. The other Author is a perſon 
© of too great Worth and Learning, to be 
© guilty either of Fraud or Ignorance ; but 
* only has ſuffered himſelf to be herein 
© tranſported with too much Heat and Zeal 
© before he well conſidered the caſe ; fo that 
© whereſoever in the following Anſwer 1 
* ſhall charge Fraud or Tgnorance upon the 
< Objections, I deſire it may be referred to 


the firſt Objector. 
5 So 


Chap. 7. Counſelloz. Ten 
So you ſee this Nameleſs Author hath done 
me the credit to place me in Honourabie 
Company ; but charges me to have affirmed 


= many things that are downright falſe, and 
in other things to have betrayed a groſs 
XF Ignorance, but charges nothing in particu- 
= lar that is falſe. 
But pag. 166. he ſaith, That it is ſome- 
= *© thing ſhameful for a Profeſſor of Law to 
cite the Decrees of Pope Sylveſter as ge- 
© nuine, which were forged almoſt 500 years 
© after his death. en | 
This Learned Gentleman might have 
done well to have made ſome proof of this 
Aſſertion, for the better information of my 
Ignorance. Pope Sylveſter is reported to 
have been a very good Man, and lived 
about the end of the Third Century: And 
Caranzs, a famous Canoniſt, mentions this 
Canon to be made by a Council of 275 
Biſhops , held intra Thermas Domitianas at 
Rome, and confirmed by Conſtantine the 
. and the Empreſs Helena his Mo- 
ther. | 
And that good Pope Sylveſter, and Padre In his Treatiſe 
Paulo the Author of the Hiſtory of the De rebus bene. 
Council of Trent, does affirm, That ſuch a fiiis 26. 
Diviſion of the Church Revenues was made 
in the year 470 ; but concludes, that ſome 
do attribute this Devotion to Pope Sylveſter, 
who was 150 years before that time: Bur 
why any body ſhould forge this Canon 500 
years after Sylveſters death, which mult be 
in the end of the Eighth Century, I know 
no reaſon, the matter being 350 years be- 
for that time, ſetled firſt by a Decretal 
G4 ² Epiſtle 
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Caoſa 12.9.2. Epiſtle of Pope Simplicins to Horentinus, Equi- 
de Reditibu. ius and Sede, Biſhops, which lived 775.208 
the latter end of the Fifth Century; who 
ſays, De reditibus Ecclefia vel oblatione fide- 
lium quid deceat neſcienti nibil licere permittat, ⁵⁶ 
ſed ſolo Epiſcopo ex his una portio remittatur : i 4 
duæ Eccleſiaſticis fabricis & Erogationi pere- i 

grincrum & pauperum profuture' d Bonargro 

Prodkners Jab periculo ſui ordinis miniſtrentur; 

ultima inter ſe Clericis pro fingulerum meritis 

dividatur. T2 1 > 
Pe Epiſt. lb.. And Gregory the Firſt, in his Anſwer to the 1 
lirſt Queſtion made to him by Auguſt ine, firſt H. 
Archbiſhop of Canterbury, about the end of Li 
the Fifth Century, tells him, Mos eff Apo- to 
folice ſedis f- en præceptum tra- de 
dere, quod de omni ſt ipendio quod accedit quatuor co 
Feri debeant portiones, una videlicet Epiſcepo G or 
famulæ ejus propter boſpitalit atem & ſuſceptio- ce. 


nem, alia Clero, tertia vero pa uperibus, quarta CO 
Eccleſits reparardis. 17 Ne 


So that upon the whole matter it appears, che 
by what is now and heretofore ſaid, there Ch 
was no need in the Eighth Century to forgea pla 
Canon for this purpoſe in Sylvefter's Name; 
nor is there any doubt, but that by the Ca- 
non Law the Poor ought to have a ſhare in ¶ Iuſt 
the Revenues of the Church. Which was cha 
all I endeayoured to prove. 


4 
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ind: Dilapidation is, and in what man- 
er puniſbable, and what Remedies the 
Succeſſor hath. 


Dilapidation, is the pulling down or 
A deſtroying in any manner any of the 
Houſes or Buildings belonging to a Spiritual 
Living, or the cel, or ſuffering them 
to run into ruin or decay ; or waſting and 
deſtroying the Woods of the Church, or 
commiting or ſuffering any wilful waſte in 
for upon the Inheritance ofthe Church. And 
certainly there can be nothing worſe be- 
coming the Dignity of a Clergy-man, than 
Non · reſidence and Dilapidations, which for 
the moſt part go hand in hand. I wiſhour. 
Church had not too much reaſon to com- 
plain of both. | 
There have been divers Canons of the 
Church made againſt this Crime, as I may 


cials: And I find in a Provincial Council 
or Synod held under Edmand Archbiſhop of 
Canterbury, in the Year of our Lord 1234. 
which was, as I take it, about the 18* year 
of H.3. a Canon to this effect: 

si Rector alicujus Eccleſia decedens domos 
Eecleſiæ deliquerit dirutas, de bonis ſuis Eccle- 
ſrafticis tanta portio deducatur, que (nfficiat ad 
2 CI [a a a | repas 


juſtly call it; but as in others, ſo in this, L 
ſhall confine my felf to our own Provin- 


Dilgyidations, 
what? , 


Canon againſt 
Dilapidation. 
Lindw. Chap. 

Si Rector alicu? 
Jus Ecclefle, | 


90 The Parſons Part l. 
Vide Canon reparandam bac, & alios defetus Eccleſiæ ſup. 
Ot hobon de do- plendos. Item ſtatuimus circa illos Vicarios, qui 
„ ſol dende modicam penſionens omnes Eccleſiæ ha. 
in the Appendix bent proventuß: Nam cum ad præmiſſa tenea. 
in the twelfth tur talis portio deduct a, ſatis poterit & debe 
Chapter of this inter debita computari: Semper tamen rations 
Book, hie in ils confiderats0 fit babenda ad fatultates Eccle- 
fine, fie, cum portio fuit babends. 

Now if it be demanded what Houſes are 
meant within this Canon, the Gloſs tells 
you, Ur para manſum Rectoriæ, Vicariæ G 
alia Edificia queecunque, quorum Edificatio ſive 

reparatio ſpect at ad ipſum ReForem. 
Co. 5.6,7, By the Letter of this Canon the ReQor 
Cro.Eliz 659. is to repair the whole Church; but by the 
Nor to repair Cuſtom of England the Owners of the 
a train pe; Houſes and Lands in every Pariſh are bound 
At to repair the Body of the Church, and the 
Rector only the Chancel; unleſs by. parti. 
cular Cuſtom it hath been otherwiſe : And 
in this Point the Common Law is kinder to 
the Parſons, Vicars, &c. than the Canon 
2 Inſt. 653 Law; and the Common Law being here 
to be preferred, annuls that part of the 

: Canon. | 

A Cann jor And the Gloſs upon the word Defe# 
relief againſt Eecleſiæ adds, Hzac litera poteſt intelligs dt 
Delapidations. Jefetfibus Eccleſie, que pertinent ad curatum 
ipſius Eccleſiz in ſolidum, fic quod non pertine- 
ant ad alios, ut puta, in Cancella, & aliis ad 
onus Rettoris de jure vel conſurtudine ſpect an- 
But this Canon ſeems only to affect the 
Eccleſiaſtical Goods: And what thoſe might 
be, deſerves the Judgment of the Glols, 
which tells you they are ſuch as Ju; 


/ 
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bona ſunt per wiam tacitæ 
tionem hujuſmodi faciendum obligat æ. 

And it the Goods of the Church ſhal] 
not ſuffice, then the Gloſs tells us, Si Rector 
bona Ecoleſiaſtics expentlerit in melivrationen 
patrimonii ſhi; vel fi propter nimiam diligentiam 
propriorum negotiorum neplexerit negotia Eccle- 
fe procurare, & fic Eelceſia fit dampnum paſſa, 
tenetur ſatis facere de bonis ſuis patronalibus, ſi 
que babuerit. „ 1 
But there has heen made a further Que- 
ſtion, Whether ſatisfaction for Dilapidations 
ſnould be preſerred in payment before Debts 


and Legacies? And as the Comman Law 


prefers the payment of Debts before da- 


mage for Dilapidations; ſo the Ecclefiaſtical 


Law prefers the damage for Dilapidatinns, 
before the payment of Legacies : To which 


hear what the Gloſs ſays ; Si Legatarii tan- 
quam Creditores petant legata (bi relicta, * 


Prælatus petat ſumptus reparationis Edi 
Eccleſiæ; talis Prælatus debet prferri ceteris 
Legatariis : And gives this Reaſon, Nam 
Legata ſol vi non debent niſi prius dedufio ære 
alieno. So that the Eccleſiaſtical Law agrees 


wich the Common Law in this, That Debts 


are to be preferred before Legacies. 
The next thing conſiderable is, What Re- 
pairs are requirable in this caſe, which is 


anſwered by the Gloſs : Er intellige banc ve · vurbo Repas 
parationem fieri debere ſecundum exigent & qua · rand. hee. 


Mater rei raparand a, r. , 
1 . f : 4 


Thus 


bypothece ad repara- Hic. 
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nomine Eccleſia obveniemibus ; talia enim Verb. Eccleſia- 
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Thus far I have followed the Canon, and 
Gloſs thereupon: Now in the next place 


we will ſhew you what we have relating to | 


this matter amongſt the Laws and Statutes 
of this Realm. 


wately And firſt, 1 find that at & Parliament 
Biſpep . at Carliſle, in the 35 year of Edward the 
Co 11. 494. . Firſt, a great complaint was made againſt 


Ant bony, then Biſhop of Durbam, for waſte 
and deſtruction of the Woods belonging 
to his Biſhoprick, by giſt, ſale and other. 
wiſe, and for erecting Forges of Iron and 
Cauſe of De» Lead, and making Charcoals of the Wood 
privation, to be ſpent in their Iron and Lead-works, 


to the dilinheritance and impoveriſhing of | 


his Church, and in prejudice of the King 

and his Crown, and of the Chapter of Dur- 

bam. To which the Anſwer is, Ia bibi 

per breve de Cancellaria Epi copo & Miniſtri 

ſuis, ne faciant vaſtum de contentis in peti- 

- tione. . © 
M. 2 3. Ei imer By which it appears, That if a Biſhop, 
#djuaicet co- or any other Clergy-man, do waſte upon 
— the Woods or Lands of his Church, that a 
* or in th Prohibition may be ſued in Chancery to 
King's Bench, prohibit him: For Eccleſia eft infra ætaten 
Bulſtr.3.158. & in cuſtodia Domini Regis, qui tenetur jura 
More 917". & bereditates ejuſdem manu tenere & defet- 


Rot. Pat. 14 H. tos 


ald „% And the Archbiſhop of Dublin was fined 
2300 Marks for the diſafforeſting a Foreſt be- 

| longing to his Archbiſhoprick. 
Hollingſb,18 1. And William, Abbot of Weſtminſter, in the 
b. 30, r5* year of King Jobn, Anno 1213. was de- 
prived, becauſe he had waſted the Revenue 
of his Church or Abby: 13 
| | n 
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And it ſeems by feveral Books of the = 
nd + Common Law, and by the Canons of + 20 UH. 6. 46 a. 
ce ¶ the Church likewiſe, That in caſe a Biſhop, 3 Inf. 20 4. 
o Abbot, Prior, & c. waſte the Lands, Woods 2#-+-3-b: WM 
tes or Houſes of his Church, he may be de- ** r 
poſed or deprived by his Superior: So that g E; Aa.. 
ent it appears clearly, that the fault in this caſe * Cauſa ro. 
the Wl lies heavy upon thoſe that have the Viſita- 4*+ fi quis C- 
nt tion and Superiority, that do not take care _ — 
tte againſt the waſting and deſtruction of the 3 | 
ing Building, Houſes, Woods, Cc. of the Church; par: Epiſcopus 
and that the Succeſſors ſhould not be put to um alienar 
und BY ſeek remedy againſt Executors and Admi- , Eecleſæ 


ol ins who! ar e acre in eee 
ks, WF ſhifts to avoid their Actions, to avoid which The awe 


here is a good Law made in the 1 3˙h year was, Res ipſus 
Vf Queen Elizabeth to this effect: | Eccleſie pro- 


6 | priæ reſtaurare 
cogerur & in Judicio Epiſcoporum dejiciatur auditus & conbittus, & tans, 
quam furti aus latrocinis rens ſus pri uetur honere. Cauſa 12. q 2. Apoſtol. 


* 


That if any Parſon, Vicar, Cc. ſhall make any Statute againſt: 
conveyance of bis Goods to defraud bis Succeſſor fravdwent v 
of bis remedy, the like Suit is given in the pq 92 0408 


Spiritual Court againſt the Grantee, as the Suc- IRE | 

ceſſor ſhould have bad againſt the Executirs or © | al 

Adminiſtrators of the Predeceſſors. | 1 
But this Act gives no remedy at Common " 


Law, becauſe by another Act made at the 

lame Parliament, all ſuch Grants, to defraud St. 1; Kü a; 
any perſon or perſons of their juſt actions are ; 
5, 7 5 a 


- 


80 that the Plaintiff has equal remedy in 
both caſes: Suits for Dilapidations are moſt 
properly and naturally to be fued in the 


Spiritual Courts; and if any Prohibition 5. N. B f 
ſhould be granted, the ſame ought to gs 
V uper- 


f. 
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ſuperſeded by a Conſultation; but this is in. 

tended where the Suit is grounded upon the 
Canon Law. TY 2", | 


x 


'Afion upon the But the Succeſſor may upon the Cuſtom of 


Caſe at Law England have a ſpecial Action upon the Caſe | 
for Pilapida- againſt the Dilapidator, his Executors or Ad. | 


1.8. H tot. miniſtrators, whereof there are multitudes of , 
69. . NM. Preſidents even in the time of Popery, where: 


T. 18 H. y rot. of the Reader has a caſte in the Margin. 
69. C. B. By all which it appears, that by the Cuſtom 
3 by 2 of England, which is the Common Law; 
M. 16 H. 8 ror, Ommes & ſinguli Prebendarii, Rectores, Vicarii 
306. CB. Regni Angliz pro tempore exiſtentes, omnes & 
NM. 12 H. 8. rot. {ingulzs domos & edificia Prebendarum, Recto- 
230. CB. riarum & Virariarum ſuarum reparare &. (u- 
44% rot. tentare, & ea Suteeſſoribus ſuis reparata 
The Cuſtoms up- ſuſt entata dimittert teneantur. Et fe bujuſmo 
on which the Prebendarii, Reftores & Vicarii Domus & Ef 
p ion is ficia hujuſmodi Succeſſoribus ſuis fic, ut premit- 
grounded. tatur, reparata & ſuſtentata non demiſerunt & 
deliquerunt; ſed ea irreparata & dilapidata 
permiſerunt, Executores ſive Adminiſtratores bo- 
norum & catallorum talium Prabendariorum, 
Rectorum & Vicariorum poſt eorum mortem de 
Bonis & catallis decedentium Succeſſoribus ta- 
lium Præbendariosrum, Rectorum & Vicariorum, 
tantam pecuniæ ſummam quantam pro neceſſa- 
ria reparatione & edificatione huſuſmodi Demo- 
rum & Edificiorum expendi aut ſolvi ſuſſiciet, 
ſatufacere teneantur. | 9 
And upon this Cuſtom, Actions of the 
Caſe have been frequently brought, both 
anciently and of later times, and Damages 
recovered. | 5 
See this Matter debated, and curious Lear- 
ning thereupon. 3 Levin, 268. F1 _— 


wy a 


Chap. 8. Countelloꝛ. | a 
And note, That by a Statute' made in 
n- Wcourteenth year of Queen Elixabeth, it is 1 1 
expreſly enacted, Tbat all the Monies and St. 10 El. e. in. | 
Damages that ſhall be recovered for Dilapida- 


of WW: ions, are to be expended and laid out, in, and 
ale hour the repair of the Houſes, & c. dilapidated, 
d. . herein the Viſitors of thoſe Churches ought to 
of ake care. | 


It will not be altogether improper to 
onclude this Chapter with che Statute of 
35 ; a F entitulad 5 Ne Rectore⸗ proſt er nani 35 E. 1. 
arbores in Cæmeterio; whereby it is enacted, 
or rather the Common Law declared in 
heſe words: | | 5 
Ve do probibit the Parſons of the Church, that Jgainſt cutting 
hey do not preſume to fell them (Viz. the Trees the Trees in the 
the Church: yard) down unadviſedly, but when Church-yara.” 
he Chancel of the Church wants neceſſary Re- 
rations : Neither ſhall they be converted to 
pny other uſe, unleſs the Body of the Church do 
ant repair; in which caſe the Parſons of their - 
barity ſhall do well to relieve the Pariſhioners 
with beſtowing upon them the [ame Trees, which. 
we will not command to be done, but we will- 
ommend it when. it is done. | | 
By this Law it appears, that the Church- 


, Ward and the Soil thereof is in the Parſon, 
la. Wand by conſequence the Trees are in the 
m0 {arſon or Rector, that grow therein. But 


becauſe the Trees that grow there are for 
he moſt part planted there for the ſhelter 
the Wand ornament of the Church from Tem- 
oth peſt and Storms ; therefore che Parliamenc 
has granted a Prohibition in this caſe againft 
he Rectors and Parſons of Churches, that 
hey ſhould not cut down theſe Trees for 

8 any 
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_ ariy other uſe, but the neceſſary Repairs of 
the Church and Chancel, which in truth 
was no more than what the Common Law 
enjoyned : For if the Rector had gone about 
to have cut them down for any other uſe, | 
the Patron might have had a Prohibition; | 
but now I conceive the Rector or Impro- | 
iator, that cuts down any Trees growing 
in the Church-yard for any other cauſe, than 
for the repair of the Church or Chance], 
may be indicted and fined upon this Statute 
8 at the Common Law ; for whatſoever may 
3 Inſt. 205.9. be prohibited before it is done, may be pu- 
niſhed after it is done. 
If the Biſhops and Archdeacons in their Mt . 
Viſitations would take care, theſe Dilapida W : 
tions might eaſily be avoided, which are ai 
great diſhonour to the Clergy, and canna 8 | 
pleaſing ro God Almighty or good Men: a 
L 
: 


And the Canon enjoyns the Archdeacons 
Cap. Archidia- and other Officials, Ut in Viſitationibus Eccle. 
coni & infra. {arum faciendis diligentem exhibeant conſiders- 

tianem ad fabricam Eccleſia & maxime Can. R 
atione, & [i quis 


cell, ſi forte indigeant repar 
invenerine defectus bujuſmodi, certum ſub pan F. 
prefigant terminum infra quem emendentur vi If * 


ſappleamtur, Cc. 
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CHAP. NX. 


| For what Cauſes a Parſou, Vicar, c. may 

be deprived by any Statute Law; and 

what matters are allowed for good 0 
Cauſes of Deprivation at the Common 
Law. c | 


Eprivation or Depoſition is, where a P#7ivarion 
Man by any es Law, or by any AO 
Judicial Sentence Eccleſiaſtical , that hath * 
proper juriſdiction, is made incapable to 
hold or enjoy his Parſonage, Vicarage, or 2 
other Spiritual Promotion or Dignity: | 
And the Cauſes of ſach Deprivation or 
Depoſition, are properly and naturally de- Where deter. 
* by the Eccleſiaſtical Laws of this , 
But becauſe generally there are Eſtates of 
Freehold dependant upon theſe Promotions 
and Dignities, and annexed to them inſe- 
parably, which reſt at the fole determina- 
tion of the Common Law; the Courts of 
Common Law do ſometimes ifiſpe& and re- 
gulate the Proceedings of the Eccleſiaſtical 
Courts; and where they proceed againſt 
the Rules of Common Law, they frequently 
prohibit them. PE 
, I have therefore thought fir to ſhew, 
A P. what cauſes of Deprivation or Depoſition 
have been allowed and approved of by tha 
Judges and Courts of the Common Law, _ 
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or by any of the Statutes of this Realm, 
But there are many more Cauſes of Depriva- 
tion by the Canons and Laws Eccleſiaſtical, 
which being out of my Profeſſion, I ſhall 
not preſume to diſcourſe of. 


2 If a Parſon, Vicar, & c. be a common 
den Aon . Drunkard, it is a juſt Cauſe to deprive him 


| CT of his Church ace $69 | 


Parker, 10 Jac. 3 
$/meny cauſe of 3. The Clerk that obtains any Prefer: 
Deprivation, ment in the Church by any Simoniacal Con- 

tract or Agreement may he deprived by his 

Ordinary, &c. as it appears at large in the 
Fifth Chapter here before upon that Subject. 
Supra. 4. 2. 


Elec a. Stat. 3. © That if any Parſon, &. ſhall refuſe 

14 Car.2.c.4. to uſe the Book of Common Prayer, or 

» 1 0 4 © adminiſter the Sacraments in the order 

ors of Pra) there preſcribed, or ſhall wilfully and ob. 

£ nee, © ſtinately, ſtanding in the ſame, uſe any 

other Rite or Ceremony, Order, Form or 

Manner of celebrating the Lord's Supper, 

© or other open Prayers, or ſhall preach, 

« declare or ſpeak any thing in derogation 

_ hereof, or depraving the ſame, or any 

thing therein contained, and having ſor - -; 

© merly been convicted for the like offence, -- 

© ſhall upon his ſecond conviction be depri- 

| ved ipſo facto. | | 

Se.x4Car.2 c.4. 5 

„lane 4. If any Parſon, Vicar, &c. ſhall not 

—— _ © within two Mabe next "oe Induticn, 

wat upon ſome Lord's day, openly, publickly 

— 3 * and ſolemnly read the Morning and 

10 | Evening 

\ 


* 
. — at 1 — As; 


A —_—_—_ 


ounſelloy : 99 


— " 9 * 1 * 8 * * ö R * 
. * 
ome * . = £ . 
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"Rd a « 0 
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Evening Prayers appointed to be read the 
a "© ſame day, according to the Book of Com- 
al, n Prayer; and after ſuch reading, ſhall 
all not openly and publickly, before the Con- 
| | Coregation there aſſembled, declare his un- 
ſeigned afſent and conſent to the uſe of 
on < all the things therein contained, in ſuch 
im | manner as is directed before here in the ſe- 

venth Chapter; and if there be any law- 
ful Impediment, then if he do not do the 
er- «fame within one Month after the Impedi- 
IN- © ment removed, ſuch Parſon, Vicar, Cc. 
his WY © ſhall be deprived ipſo facto. 
the 75 BE * 5 13 Eliz c. ia. 
0. 5. If any Parſon, which ſhall have any 7 maintain 

« Eccleſiaſtical Preferment, ſhall adviſedly 77 1 
. maintain or affirm directly any Doctrine . of 
uſe © contrary or repugnant to the 39 Articles Religion, 
ot of Religion, and being convented before 5 R. 2. tit. Trial 
der the Biſhop of the Diocefs or Ordinary, or 5+ : 
ob. * before the High Commiſſionets, ſhall pr mr 
ny C perſiſt therein, and not revoke his Error Pane 5b 
| Of or after ſuch Revocation ſhall eftſoon af riet: deprived) 
er, * firm ſuch untrue Doctrine, he may be de- f. 3- Warny 
ch, e Pr ived. | 1 

N | _ | 1 

ny 6. If any perſon (ſhall obtain a Prefer- 3 
or- ¶ ment in the Church, which is a Miſcreant, .. f p 254. 
ce, T Infidel, Schiſmatick or Heretick, he may Co. 3. 5 8.4. 
pil be deprived. a , Dy. 291. p. i, a. 

1 | Slave, Vain, 

7. So it one be made a Parſon, Vican*c. o 5 
not that is not of free Condition, but a Villain, perſon ma) bo 
on, or that is illiterate and not able ro perform 2rivea. 


11 1 . 1. | il. 
his duty, or that is guilty of any heinous Roll.z. Arbr: 


nd Crime, n Murthor, * Manſlwghter, Per. . 
ing — WS. Jury, 


N Tu Ay 7 a * a CEE Rm * 1 ** * 5 1 * *.. * "y * a — 
** # 5 , 9 * * e 
4 a — 
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jury, Forgery, or that is mere Laicus, 
and not in Holy Orders, he may be de- 
prived. _- | 


» 2 the 8. * A parſon, Vicar, ec. may be de rived 
Soced fc being diſobedient and incorrigible to 


8 their Ordinary, &'c. 

Allen verſus | : $45 | | 
Naſty P.13. 9. And it was reſolved by all the Judges 
uy ae of England, 2 Fac. That Non-conformity 

Nox-conſormity, was a good - Cauſe of Deprivation : And it 

Quod nota, Was declared by them all, That in caſe any 


Canons were made by the Clergy for the 


good Government of the Church, and 
approved and confirmed by the King, 
(as they ought) that the obſtinate diſobey- 
ing of them was a juſt cauſe of Depriva- 
tion. 


11 Hz. 10. If any Parſon, Vicar, &. have one 
Taking a ſ*= «© B:nefice with cure of Souls, and take 
cond Bene ce... . . g 128 : 

Stilling. another incompatible without a Faculty 
Eeel. Caſes, 99. and Diſpenlation, it is a juſt Cauſe of De- 
100. © privation. 4 | 


- Dyer 133-p.t. 17. In the time of Popery it was Cauſe 


P. 1% fe marry of Deprivation for a Prieſt to marry ;. but 
eh ugh not to have two or three Concubines, as 
Stilling. Kerl they called them: But more of this here- 
Caſes, 86. after. 
3 Inſt. 204. 


Co.11.98.b'.” | | 
2 H.4.3. ings, deſtroying the Woods, or. alienating 
2 the Lands belonging to the Church by any 


29 K. 16,15. Biſhop, Abbor, Prior, Parſon, Vicar, &c. 


4.4. Vicunqué. have been held and adjudged juſt Cauſes of | 


Depri⸗ 


12. Dilspidsting the, Church avs Build: 


= = = =- 2 „„ he... BS Yr OC 
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| Deprivation ; and it were very fit the Ca- 
| nons in this caſe were put in execution. 


There may be a Queſtion ſtarted, What Derivation 
ſhall be intented by the words, Depri ved ipſo fa du 
17% fatto; whether by thoſe words the 5 * 
Church ſhall immediately become void by ,,; Ke. 

the fact done, or not till Conviction or Sen- 1 Ventris 146. 

tence declaratory. The words Ipſo facto 
care of late time crept into Acts * Parlia- 
ment; as that for ſtriking with a Weapon 
„in a Church-yard, the party ſhall 2% faffo 
| be excommunicate: And in that caſe it is Dy.275.b p.4t 

made a Quære in Dyer. But in Green's Caſe ere. 

' WE it brefolved, That the Church in this Caſe Ch Ale 15. 
_ [WF ſhall be void without any Sentence declara- ec 
tory, and that Avoidances by Acts of Parlia: verb.ipſo facto, 


ment need no Sentence declaratory. But in 


e that Caſe by the Canoniſts, requiritur Sen- 
"= tentia declaratoria. And note, That after In- Rolls 2.282. 
7 duction the Spiritual Court cannot deprive f. 


: for any Error in his Inſtitotion. So if a Clerk Rolls 2.305. 
commits Homicide, and hath his Clergy, mm 

he ſhall not afterwards be deprived for this 
offence. And a man may be deprived by 
reaſon of Degradation 

I muſt confeſs, in this Chapter I may 
ſeem to tranſgreſs upon the Canoniſts and 
Civilians, as well as in ſome other; but! 
have gone no further upon this Subject, 
than what I have met with in our own 
Books: And I muſt agree, That the Eccle- 
ſiaſtical Courts muſt have the ſole juriſ- 
diction in all Cauſes of Deprivation, Depo- 3 
ficions , Reſignations, &c. And yet the EE 
Judges of the Common Law have power 

= to 


ving ſaid what I have to ſay upon this Sub- 


Rolls 2. 282. 
t. 345. Mie 
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to correct their proceedings, if they ſhall 
proceed againſt the Rules of the Common 
Law, which is the reaſon we meet with 
theſe things in our Books, and it may be 
ſome advantage to the Civilians. to knew 
how far the Common Law approve of their 
proceedings. £45 : 
There are by the Canon Law divers other 
Cauſes of Deprivation ; but it is out of my 
Province, and would be too long for this 
Diſcourſe to reckon them all up. And ha- 


ject, I ſhall proceed next to ſhew, what 
Leaſes, Parſons, Vicars, and other Eccleſia: - 
ſticks may make at this day of the Glebes, | 
Tythes, Farms,&c. and within the danger of 
what Statutes they may fall. | 


After Induction a Man cannot be depri. 
ved ſor any fault in his Inſtitution. . 

_ Deprivation for Incontinency, Croke Elix. 
789. 41. 5 | | 

Deprivation for Adultery, Co. 6. Rep. 1 3.6. 


CHAP, X. 


mii Leaſes Parſons, Vicars, and other 


Ecclefiaftical Perſons may make of their 
Glebe, Tyt hes, Farms, c. and within 


the danger of what Statutes they may 


fall 


. 


- " by. 


Aving undertaken this Work chiefly e Leaſes 
in favour of the Parſons and Vicars, I Cle nn 


deſigned to have medled with no other Or- 2238 5 


ders of the Church but thoſe only; but ha- 
ving in many other things been enforced to 
intermingle the concerns of other Orders 
with thoſe of the Parſons and Vicars, I ſhall 
beg the Reader's pardon, that in this Chap- 
ter, where I am to treat of the Leaſes which 
may be made by Parſons and Vicars, I like- 
wiſe take in all other Orders of the Church 
with the Colleges; the Learning concer- 
ning Leaſes being of uſe, and neceſſary for 
all people to know, and which I ſhall in this 
Chapter put into as good a Method- as the 
Subject matter will permit. . 

And becauſe the Learning of theſe Leaſes 
will depend upon Several Statutes, it will 
not be amils, firſt, to examine what Leaſes or 
Alienations the ſeveral perſons we have to 
do with in this Chapter, might have made 
at Common Law before the Statutes, and 


then to conſider where, or in what man- 


H 4 0 


„ 


104 
ner, the ſeveral Statutes have enlarged, a. 
bridged, or reſtrained their power at Com- 


mon LW. 
At Common And firſt, at the Common Law, no Bi- | 
Law. ſhop, Abbot, Prior, Dean, Prebend, or other 


oa had. ſingle Corporation, could make any Alie- 
nation or Leaſe to bind their Succeſſors, N 
without the confirmation of their Chapter, 


Covent, G. 
The enabling 


cap.28, 
| Starute ; whereby it is enacted, 


That all Leaſes then after to be made 
* of any Mannors, Lands, Tenements or ⁶ 
© Hereditaments, by Writing under Hand | 
© and Seal, for term of Years, or for term 


© of Life, by any Parſon or Parſons of the 


© full Age of Twenty one years, having 
© any Eſtate of Inheritance either in Fee- 


© ſimple or Fee tail, in their own Rights, or 


© in the Right of their Churches, c&c. ſhall 
© be good and effectual in the Laws againſt 
<the Leſſors, their Wives, Heirs and Suc- 
< ceſlors. EA 
provided that that Act ſhall not extend 
© to any Leaſe of any Mannors, &c. where 
© any old Leaſe ſhould be in being, unleſs 
© the ſame expire, be ſurrendred or ended 
© within one year after the making of ſuch 
' © new Leaſe, nor ſhall extend to any Grant 
sto be made of any Reverſion of any 
* Mannors, &c. nor to any Leaſe of any 
5 Mannors, &c. which have not moſt com- 
* monly been letten to Farm, or e 
5 * 


yd 
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The firſt Statute that made any alteration | 
AR of 32 Hs. in theſe Caſes, was the Statute of 32 HF. 8. 
which is commonly called the Enabling | 


Chap. IO, *Y Counſelloz. 3 | 105 „ 
. c by the Farmers thereof, by the ſpace of 2 
Twenty years next before ſuch leaſe N 
« thereof made, nor to any Leaſe to be 
made without impeachment of Waſte, or 
to any Leaſe to be made above the 
| © number of three Lives, Or Twenty One 
e Years at the moſt, from the day of the 
© making thereof; and that upon the ma- 
king of every ſuch Leaſe there be reſerved 
= < yearly, during the ſaid Leaſe, due and 
W < payable to the ſaid Leſſors, their Heirs and 
. Ii © Succefſors, to whom the Reyerſion ſhall 
W © appertain, &c. ſo much yearly Farm or 
If © Rent, or more, as hath moſt accuſtomably 
© been yielded and paid for the ſaid Man- 
ñnors, &c. ſo to be letten within Twenty 
| "aj next before the Leaſe thereof made, 
of + 3 
provided this Act ſhould not extend to 
give any liberty or power to any Parſon, 
a Vicar, e. to make any Leaſe, or Grant of 
any of their Meſſuages, Lands, Tythes, c&c. 
or in any other manner than they ſnould 
or might have done before the making of 
the ſaid Act. e * 


So now, where before the making of this 
Act, no Archbiſhop, Biſhop, Archdeacon, 
Dean or Prebend, could have made any 
Leaſe to have bound his Succeſſors without 
the confirmation and conſent of their Chap- | 
ters, &c. as aforeſaid : Now by this Act bat gualitic 
they are enabled to make Leaſes for three I Leaſes 
Lives, or One and twenty Years, without e. 
any confirmation at all with theſe Qualifi- 


cations: 
1. Such 


4 48 "IP 
% 


| J n 8 : N 1 , : Fo 
* | 
" Ly : | 
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Ad 


| MuſtbeinWri- I. Such Leaſe muſt be made by Writing n 
nz indented. — 2 „and not by Parol or Deed WW 


Muſt begin from 2. It muſt be made to begin from the | n 
' the making, or making, or day of the making of ſuch | c 


day of making Leaſe. = 2 


 OldLeaſe nit 3. Tf there be any old Leaſe in being at n 
expire within a the time of the making of ſuch Leaſe, it I ſi 
= ». mulſbexpire, be ſurrendred or ended within Mr 
Co. 1 Inſt. 4 4 b. a year after the making of ſuch new Leaſe ; S 
| and ſuch ſurrender muſt be abſolute, and tl 


not upon Condition. 
Muſt u be 4. There muſt not be a double Leaſe in | R 


| double Lecſe. being at one and the ſame time, the one for re 
Years, and the other for Lives. | 

| | 5 5 

2 1. F. Such Leaſe muſt be of Lands manura - v: 


be ble or corporeal, which are neceſſary to be at 

Co.5-3.2. letten, and out of which a Rent may be re- g 

More 738. ſerved, and not of things that lie meerly in B 

Talentine verſ. Grant; as Fairs, Markets, Tythes, Tolls, b. 

Kann. Franchiſes, Advowlons, &c. | 1 

Of Lands ſu- 6. Such Leaſe muſt be of Lands, Cc. ei 
lin. which have moſt commonly been letten to 

Farm; or occupied by the Farmers thereof In 

for the more part of Twenty years before tt 

the making of ſuch Leaſe: So if they have N 

been ſo Let for Eleven years within Twenty B 

youre next before the making of the new i i: 

ſe, it ſuffices: And a letting to Farm by v 


Copy of Court-Roll, is a ſufficient letting to ¶ ju 
| Farm 
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Farm within this Statute, to enable the Co.6.39" , © Þ 
making of ſuch new Leaſe. "5:7 vor 2.6 


| 7. There muſt be. reſeryed. upon every The accuſtomed 
ſuch Leaſe, and. payable during the conti- Rem mf be * 
nouance thereof to the Leſſor, his Succeſſors, der vd. 
&c. ſo much Farm or Rent as hath moſt: | 
accuſtomably. been yielded; and paid for 
the Land ſo. demiſed within Twenty years 
next before ſuch Leaſe made: So that it 
ſufficeth, if the yearly Rent or Farm be 
reſerved, though Heriots and other caſual 
Services be omitted; ſo if a greater Rent Co. S.; 7.k-. 
than formerly be reſerved, it ſufficeth. But 
if the Leſſor reſerve a leſs Rent than the ibid. Co. 5. 6. a. 
ancient, during his Life, and after the full 
Rent, yet it is naught, becauſe it muſt be 1 5 
reſerved during the whole Term: So if Oi Inft. 44 b. 
| Lands uſually ſenen be demiſed with any Fe Cg 
other Lands, &c. though a Rent be reſer- U 
ved that exceeds the value of thoſe Lands h Reſerva: 
and the old Rent; yet ſuch Leaſe is not ions are good: 
good againſt the Succeſſor within this Law. Cos. 37 b. 
But if the Rent were formerly reſerved to 
be paid at four ſeveral days, and by the new. 
Leaſe be reſerved to be paid all at one, ſo 
the ag Rent be reſerved yearly, it is well 
enough. "EY 

If a Biſhop, &c. have two diſtin Man- Tin 26 Car: 
nors, that have anciently been demiſed toge- C.B. Thred. + 
ther, and one entire Rent reſerved: for both needle ver. 
Mannors; and theſe beipgont of Leaſe, the Linam. 
Biſhop, &. may, demiſe them ſgyerally, re. 
ſerving - ſeveral - Rents amoungipgy to the 
whole ratably: And theſe have been; Ad. 
judged lately in the Common Pleas to be Kang 

i a 
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H.27 Cr. a. in and affirmed in Error in the King's Bench; 
RR. This _ and by ſame reaſon, if a Termor for life 
"ST ſhould Leaſe part for years, and then ſur- 
* 1 render and accept a new Leaſe, rendring 
y re- the ancient Rent, it would be a good Leaſe, 
ported, Ideo tamen quære: For of that part leaſed by the 


quære. Termor, there would be two Leaſes on foot 


together ; but if the new Leaſe were only 


then it ſeems good. 


of the Lands not demiſed by the Termor, | 


Sch Leaſe 8. Laſtly, Such Leaſe muſt not be without 
—_ * : impeachment of Waſte ; and therefore a 
peachment of 


Leaſe to one for life, remainder to another | 


Waſte. for life, remainder to a third for life, is not | 


good againſt the Succeſſor, though but for | 
three Lives, becauſe the Remainders make | 


the preſent Tenants diſpuniſhable for Waſte 
for the time. 
Parjons and Vis But Parſons and Vicars being excepted 
cars exceed, in this enabling Law, are left as they were 
at the Common Law; ſo that they could 
make no Leaſe to bind the Succeſſor with- 
out the confirmation of the Biſhop and Pa- 
tron, till the Statute of 13 Eliz. which we 
| ſhall ſpeak of hereafter. 
Co.8,70.b. And a Leaſe for 99 Years, if three 
| Lives live ſo long, is not good within this 
Statute, | 


But this AR, as appears by what hath 
been ſaid, conferred a new Power upon 
ſingle Corporations 3 but did not in any 
thing reſtraim their ancient Power in ma- 
king long Leaſes and Alienations of their 
very Scites, Demeines, &c. with Confirma- 

| tions 
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tions as aforeſaid, which was a great preju- 


dice to the Church in general, a means of 
Dilapidations , and a great hindrance of 


Hoſpitality :. And theretore, 


In the firſt year of Queen Elizobarh 87 e 


was enacted, © That all Gifts, Grants, Feoff- More 107. 


© ments, Fines and other Conveyances and Vibes re- 


© Fſtates from the firſt day of that preſent f. 


© Parliament, to be had, made, done or 


© ſuffered by any Archbiſhop or Biſhop of 


C any Honours 4 Caſtles, Mannors, Lands, 
© Tenements, or other Hereditaments, being 


© part of the Poſſeſſions of his Archbiſhop- 
c © rick or Biſhoprick, or united, appertain- 


c ing or belonging to any the ſame Arch- 
© bilhopricks or Biſhopricks, to any perſon 
© or perſons, Bodies Politick or Incorporate 
(other than the Queens Majeſty, her Heirs 


S and Succeſſors) whereby any Eſtate or 


© Eſtates ſhould or might paſs from the ſaid 


| © Archbiſhop or Biſhops, or any of them, 


© other than for the Term of Twenty one 
© Years, or three Lives, from any ſuch time 
© as any ſuch Leaſe, Grant or Aſſurance 
© ſhall begin, and whereupon the old ac- 
cuſtomed yearly Rent or more ſhall be 
* relerved and payable yearly during the 


© ſaid Term of Twenty one Years, or three 


© Lives, ſhall be utterly void and of none 
* effe&t, to all intents, conſtructions and 
© purpoſes ; any Law, Cuſtom or Uſage to 
the contrary thereof in any wiſe notwith- 


* ſtanding. 


Note the Exception, which gives, or rather i Jac. c. 3. 
reſerves the power to grant, &c. to the Queen, 


Cc. was made void by a Statute made 


1 Fac. 
And 


110 The Parſons Part . 
Leaſes in other And note alſo, that though this Stature | 
Forms not void, enacts, That all Leaſes made in any other 
1 form ſhall be void and of none effect to all 
Sale ou PE- intent and purpoſes; yet it has been Ad. 
veſque Lich. & judged, that it is only to be intended 2% 
alios. P. 3 1 El. againſt the Succeſſors, and that Leaſes made 
ror.21:65. in other forms ſhall be good notwithſtand. * 
. ing againſt the party himſelf that make; 
Cro, Jac.95- them, and may be affirmed by the Succeſſor i ( 
| by the Receipt of the Rent reſerved there. f 


«Ss a mann VL KC... 


upon. | f 

1 Eliz. A pri. And note, this is a private Act of Parli Ml ” 
ware 44. ment, that mult in all caſes be pleaded, and I f. 
Co.4.76. cannot be given in Evidence. ; t 
- 4 nh And not alſo, that though this Statute do l. 
Need? a not reſtrain demiſing of any Lands no tt 
formerly demiſed; yet it does it by impl. © 

cation: For the accuſtomable Rent muſt b: IF 2! 

reſerved, and unleſs accuſtomably let, theic I .. 

cannot be an accuſtomable Rent; and li 

Leaſes within this Statute mult have all ch: 1 
Reſtrictions in that of 32 H. 8. before- men B. 

tioned. eue 8 


Of what things And it muſt be of things manurable, 2 
Halen may hath been ſaid, out of which a Rent may b m. 
Gy Ja. Teſerved : But forme are of Opinion, that 
= Tythes or things not manurable may be 
demiſed for Twenty one years, becauſe an 
Action of Debt will lie upon the Con. 
More 778. tract: And fo it was Adjudged, as a Serjeant 
Sir Timothy at Law informed me, in the cafe of the 
oournevr,  Precentor of Pauls about 17 Fac. and that 
eee Rey. the Succeſſor ſhall have an Action of Debt 
upon this Contract, and is good within the 
See the Caſe, Statute of 32 H. S. cap. 28. And I have ſeen 
Palmer 104. a Report of a Caſe in the 20 Fac. in the 
Common 


1 8 Chap.10.  Counſeloz. 111 
| Common Pleas, that it was ſo Adjudged; and 
= ſee Ln. 77 76... That Tebverton, Williams Cro jac. i i a2, 

WY and 7arfeld were of the ſame Opinion, that 

F it was good for years. | 


d | | Up on this Statute, and the for mer, it has 1 Inſt. 45. 8. | 
deen held, That Archbiſhops and Biſhops geren, 
„may with confirmation of the Dean and Leaſu. 


. Chapter make concurrent Leaſes, that is, 
* notwithſtanding there be a Leaſe in being 


for Twenty one years, they may make a 

ia. new Leaſe of the ſame Lands to another Niore 66. 

for Twenty one years from the making | 

thereof; and this being confirmed as afore- 

„d, fall bind che Succeſſor, the other 
| things being obſerved in it: But Sir Edward 

i BY Coke excepts the concurrentLeaſes,as to thoſe 

f h other things. | . 
Aud Sir Edward Cole is of Opinion, That 1 Inſt. 45. 4: 
like concurrent Leaſes may be made by 

Deans, Prebends, & c. with Confirmation: 

| But ſome Learned Men are not ſatisfied con- 

cerning concurrent Leaſes, becauſe by theſe 

concurrent Leaſes the Succeſſor loſes his re- 

medy for his Rent by diſtreſs during the for- 

mer Term, and the Tenant may be infol- 

vent as to an Action of Debt: But a con- ore 253. 

current Leaſe for Lives is not good, becauſe Cro. kl. 141. 

upon ſuch Leaſe the Leſſor would have no 

remedy for his Rent. + ö 


1 Inſt. 45 a., 


The next Reſtritye Law is that of 1; Eliz ca. 10. 
13 Elix. whereby it is enacted, That The Reftritive 
from thenceforth all Leaſes, Gifts, Grants, L again 

© Feoffments, Conveyances or Eſtates to . 
* made, had, done or ſuffered by the 


i © Maſters 


_”_ The arts 
7, © Maſters and Fellows of atiy College, 
| Dean and Chapter of any. Gathedral or 
Collegiate Church, Maſter or Guardian 

* of any Hoſpital, Parſon, Vicar, or any 


© other having a Spiritual or Eccleſiaſtical | 


© Living, or any Houſes, Lands, Tythies, 


© Tenements or other Heredicaments, being 


any part of the Poſſeſſions of any ſuch 
© College, &. or any wiſe appertaining or 
© belonging to the ſame, or any of them, 
© to any perſon or perſons, Bodies, &r. (other 

© than for the Term of Twenty one years, 
© or Three Lives, from the time as any ſuch 
© Leaſe or Grant ſhall be made or granted, 
* whereupon the accuſtomed yearly Rent 
or more ſhall be reſerved and payable 
* during the ſaid Term) ſhall be utterly 
© yoid, Sc. e | 


Co 5-14.d...00. The penning of this Act, and that of 

8 ig I Eliz. Drs relations, being in effect 

the ſame in ſubſtance, the conſtruction is 

the ſame in effect; but in this Act there 

was no ſaving of Grants to the King, and 

therefore this Act being for the publick 

Good, had reſtrained other Grants to him 

not warranted by this Statute, though 1 Fac. 
cap. 3. had never been made. Pt 

Parſe: and Vi. And here note, That as the Parſons and 

cars reftrained Vicars had not their Power any wiſe en- 


7 


had no reſtriction upon them till this Act; 
but from hencefoth they are reſtrained 
from making any Leaſe or Grants, other 
than for Twenty one years or Three Lives, 
with the Qualifications aboye- mentioned 
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confirmed by the Patron and Ordinary, be- 
cauſe excepted in the; enabling Statute of - 
32 H. 8. before. | gn T vg 
And whereas after the making of this 
Statute, Heads of Colleges, Deans , Pre- 
bends, Cc. might have made concurrent 
Leaſes, as well as Biſhops might : There is 


a Proviſo in the Statute of 18 Elix. 


That all Leaſes then after to be made by 12 Eltz. c. r i. 


any the aforeſaid Eccleſiaſtical; Spiritual No concurrent 


Leaſ:,but wit l- 


©or Collegiate Perſons, or others of any * 
in three years 


| © of their Eccleſiaſtical , Cc. Lands, ©. j,5,. ehe fc 
| © whereof any former Leaſe for years is in mer enas; 
| * being and not expired, ſurrendred or : 


* ended within three years next after the 
making of any ſuch new Leaſe, ſhould be 


| © utterly void, fruſtrate, and of none effect, 


g any Law, Ce. 
By this Proviiſo, it ſnianld ſeem, the Parlia- 


Leaſes might be made; but has by this Ero- 

viſo io reſtrained them, that they cannot be 

made but within thres years before the De- 

termination of the former. e 
But Biſhops are conceived not to be com- Bibops not ini 

prehended within this Proviſo ; for though 8 48. 

the words are general enough, yet the p f- 

ticulars mentioned before the general worus 

being of an inferior rank, the general 

words cannot draw in the mors wor- 


thy: Fay 
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114 The Parſons 
Which Bond: And there is a Proviſion in this Act of 
- and Covenants 18 El. That all Bonds and Covenants then 
ſhall be vd. © after made for the making or renewing 
© any Leaſe contrary to the intent of that 

© Statute, or of the Statute of 13 Eliz. c. 10. 
- © ſhould be utterly void. 


13; Elizc.to. In the 1300 year of Queen Elizabeth, 


ow 4 F ©, there is an Act of Parliament made, where- 
by Non-ref. by it is enacted, © That no Leaſe made 
dence. * after the 15h day of May following, of 
any Benefice or Eccleſiaſtical Promotion 
with Cure of any part thereof, and not 
being impropriated, ſhould endure. any 
© longer, than while the Leſſor ſhould be 
* ordinarily refident and ſerving the Cure 
© of ſuch Benefice without abſence above 
* Fourſcore days in any one year ; but that 
. Vi © every ſuch Leaſe | ſo ſoon as it, or any part 
_ 255 1 6 thereof, ſhould come to any poſſeſſion above fer- 
14 Eliz.c.c1. * hidden, or] immediately upon ſuch abſence 
| hall ceaſe and be void, and the Incum- 
© bent ſo offending ſhall; &c. loſe one years 
© profit of his ſaid Benefice, to be diſtri- 
* buted by the Ordinary to the Poor of the 
| © Pariſh. F748 

Charging ur- And by the ſame Statute it is further 
Joxages, void. enacted That all charging of ſuch Bene- 
| _ * fices with Cure then after with any pen- 
* fion, or with any profit out of the ſame to 
be vielded or taken, other than Rents re- 

© ſerved upon Leaſes, ſhould be void. - 
Where 4 Parſon But where any Parſon ſhould be quali- 


Wo 2-27 demiſe,and © fed to have two Livings, he may demiſe 


be Non-refident. et he one of them, where he is not ordina- 
| * rily reſident, to his Curate only, that ſhall 
| 1 there 
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« there ſerve the Cure. And ſuch Leaſe ſhall | 
© endure no longer than during ſuch Curates 
© refidence withour abſence above Forty days 
© in any one year. Wo 


/ 


* 


And by 14 Ez. it is enaQted; © That all 14 la ri. 
i Leaſes, Bonds, Promiſes and Covenants, of %% Fonds 


| 8 g and Covenants; 
© and concerning Benefices and Eccleſiaſtical » k 0 


_ , , 


Livings with Cure to be made by any 


© Curate, ſhall be of no other or better 


© force, validity or continuance, than if che 
* ſame had been made by the beneficed per- 
* fon himſelf, that ſhall demiſe the ſame to 
© ſuch Curate. 


And by the ſame Statute it is enacted, Hoſes, Incorpy. 
rations, &c. 


© c.10, before, ſhall not extend to any Grant, = to be le 


© That the reſtrictive Statute of 13 Elix. 


© Aſſurance, or Leaſe of any Houſes be- 
© longing to any the perſons;&c. in the ſaid 
© Stat. of 13 El. nor to any Grounds to any 
© ſuch Houſes appertaining, Cc. in any City, 
© Borough ; Town Corporate, or Market 
Town, or the Suburbs of any of them; 


But that all ſuch Houſes and Grounds may 
be granted; demiſed and aſſured, as they 
© might have been before the making of the 


© faid AR, ſo always as ſuch Houſe be not 


the Capital, or Dwelling houſe uſed for 
the Habitation of the Parſons, & vc. nor have 
© above ten Acres to the ſame. 


4. 


Provided, That no Leafe be made by in ts aſe is 


virtue of this Act in reverſion, nor wirh- Reverſfon, _ 


* our reſerving the accuſtomed yeatly-Rene 
* atleaft, nor for a longer Term than Fo ty 
years ar moſt, charging the Leſſee with 


* Repairs, and no alienation in Fee, unleſs 


Tv Lands 
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Lands of as good yearly value be ſetled, &c. 
in lieu thereof. Ra, 

Bonds, Con- There is likewiſe another Proviſo in this 

tracks, Cove- Act, That all Bonds, Contracts, Promiſes 

8 * and Covenants, to be made for the ſuffer- 

N 1 ing or permitting any perſon to enjoy any 

; © Benefice or Eccleſiaſtical Promotion with 
Cure, or to take the profits or fruits there- 
© of, other than ſuch Bonds and Covenants 
© as ſhall be made for aſſurance of any 
© Leaſe heretofore made, ſhall be of no 

other force than Leaſes made by the ſame 
' © perſon. 


1n8Eliz.c1z, And by another Statute made in the 
18" year of the ſame Queen Elizabeth it 
is enacted, © That after Complaint made to 
* the Ordinary, and Sentence given upon 
© any Offence committed by the Incumbent 
_ ©* againſt the Statute of 13 Eliz.c.20. where- 
by he ſhall or ought to loſe a years profit 
of hjs BenEfice,&c. That then the Ordinary 
I wich ter Months after ſuch. Sentence 
C and Requeſt made by the Churchwardens 
of the Parth,* where,&c. or one of them, 
_ © ſhall grant the Sequeſtration of ſuch pro- 
c fits to ſack: Inhabitant or Inhabitants with- 
in the ſame Pariſh,e&c.as to him ſhall ſeem 
meet, ec. 
Every Pariſhie And that upon default of the Ordinary, 
ner way tale © it ſhall be lawful for every Pariſhioner, &c. 
adven;age. + to retain, Oc. his Tythes, and for the 
* Churchwardens to enter upon the Glebe- 
land Rents and Duties of every ſuch Be- 
neſice to be employed to the uſe of the 
Poor, &c. until ſuch time as e 
| al 
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JV 


confirmation of the Dean Fanc 


Cale, which was thus : 
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« ſhall be committed, by the Ordinary; and 
then the Churchwardens and Pariſhioners 
to account to ſuch to whom the Sequeſtra- 
© tion ſhall be committed, who is to employ 
© the whole Profits according to the Act, 
upon pain to forfeit the double value of the 
© Profits withholden, to be recovered in 
© the Eccleſiaſtical Court by the Poor of 


| © che Pariſh. 7 


Having thus for the Reader's ſatisfaction 
given him an Abſtra& of all the Statutes 
concerning the Leaſes of Eccleſiaſticks of 


| all kinds, I ſhall briefly ſum them all up, 
and proceed to take a view of ſuch other 


Statutes as the Parſons, Vicars, &c. are in any 
manner in danger of. 


Upon the whole matter it appears that What Leaſes 
| Archbiſhops and Biſhops may male Le 


for Twenty one years, or for one, two or ® 


| three Lives, with the qualifications before- 


mentioned without any Conf) 
all: And they may make co 

tor Twenty one years, up 525 
Twenty one years from the 


eaſes I,» 


leder 


with ſuch Qualifications ad 1 Erg x 
39 


though there be above three Mars in 
of the old Leaſe at the time of Hf hahn 
the new; and where the Biſhop has two 
Chapters, there the concurrent Leaſe muſt 


be confirmed by both Chapters; unleſs it 5 


be as it was in the Biſhop of Waterford's 


Is. - - 


ales may be made by 
Archbiſhops. 


Co o 7.71 »A's* 
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The Biſhop of Waterford had long ago 


the Biſhoprick of Liſmore, and the Chapter 


united to that of Waterford : And in all 
Grants made of the Lands belonging to 
Liſmore that Chapter only confirmed, and 
all Grants made of the Lands anciently be- 
longing to the Biſhoprick of Waterford, the 
Chapter of Waterford only confirmed : And 
becauſe the Union was not extant, all the 
Judges held the confirmation of the one in 


manner aforeſaid was good; for it ſhall be 


intended, that it was ſo provided for upon 
the conſolidation : But otherwiſe all the 


Dy.222. p36. Judges held, That both Chapters ought to 


Ibid. 


have confirmed. 

But if a Biſhop had two Chapters, and 
ane of them ſurrenders, is ſuſpended or 
diſſolved, the confirmation of the other 


ſuffices. 


M. 24& 15 El There is a Caſe in Mr. Juſtice Harpers 


Harpur's R 
ibid; * 


7. 6. E. uo. 66. 


Reports, where the Caſe is put, That a 


Biſhop made a Leaſe dated 2 die Maij, con- 


firmed the third day, and ſealed the fourth 
day of May, and held a good Leale and 


well confirmed. 


But a confirmation by the Dean and 
Chapter after the death of the Biſhop, comes 
too late, by Cataline, Scutbcoate and Windham 
againſt Wray. : 

But if a Biſhop make ſeveral concurrent 
Leaſes, and the latter is firſt confirmed, and 
afcer the firſt is confirmed; in this caſe the 
firſt Leaſe ſhall be preferred, becauſe nothing 
paſſes by the confirmation in point of In- 
rereſt, but a meer Os e 


if 


P 


2. 
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Chap. 10. Counſelloz. 119 
% a : 


If a Biſhop make a Grant to the King, I. 8. Jae. Scac. 
which is confirmed by the Dean and Chap- „ Ca. 
ter before the Grant is inrolled; this is well gol 1. 477. 

| enough: | | h. 7. 

But Note, That a Biſhop cannot make a Cro. El. 141. 

concurrent Leaſe ſor life, though upon More 253. 

a precedent Leaſe for years; nor a 
concurrent Leaſe for years, where there 


is a Leaſe for life in being. 


Deans, Prebendaries, Heads of Colleges, Leaſes y Deans 

Maſters of Hoſpitals, and other Eccleſiaſti- - Ae * 

cal Perſons mentioned in the Statute of“ . 

13 Elix. c. 1o. may make Leaſes for 21 years, 

or any leſſer number of years, or for one, 
two or three Lives in poſſeſſion, according 

to the Qualifications above-mentioned; and 

they may make concurrent Leaſes as Bi- 

ſhops may with Confirmations; but they 


\ 


7% muſt be within three years of the determi- 18 Elia. e. ro. 
a nation of the former Term by expiration, 
„ ſurrender, or otherwiſe: So that in this point 


h the Biſhop has the advantage. 
And though the Enabling Statute of 
22 H. 8. gives power to make Leaſes, to 
hold from the making or day of the ma- 
king; yet the Reſtrictive Statute of 13 Eliz, 13 Elix c. 10. 
makes them void, it they be not made to 
hold from the making, and not from the 
at day of the making; quod note : But the 
ad Leaſes of Biſhops and Archbiſhops are not 


he within that Act; but the Act of primo of 
ng the Queen is, That all Leaſes ſhould be void, 
n- other than for 21 years or three Lives from 
the time of the commencement, Note the 
different Pennings. N 
If % 14 And 


* 


120 


Leaſes and who of 4 Biſhop, Dean, Prebend and Archdez- 


5 to confirm Cn are to be confirmed, it is convenient 


Leaſes. | 
; = 481. to let the Reader know who i is to confirm 
p. q. r the ſame; therefore for the Reader's ſatiſ- 


Dy 22 1. p.18. faction, he is to know that the Leaſes of 
357.p.4% Biſhops and Archbiſhops are to be confirmed 

. low. 528. 
by the Dean and Chapter, or Deans and 


— ph l v þ / of Chapters, if there be ſeveral Chapters. 


inte are tocon Grants made by a Prebend, are to be 


in m Leaſes. confirmed by the Biſhop, Dean and Chap- 
ter. 

The Grants made by Deans, are to be 
confirmed by the Biſhop and Chapter. 

The Grants made by the Archdeacon, by 
the Biſhop, Dean and Chapter. | 

The Grants of Parſons and Vicars, with 
their Parrons and Ordinaries. 

And Grants by the Incumbent of a 0. 
native, by the Patron alone. 


But if a Parſon kb a Leaſe, which is 
confirmed by the Biſhop only, who is Pa- 
tron, without the Dean and Chapter, which 
ought to have joyned, it ſhall bind the Suc- 
ceſſor during the Lives of the Biſhop and 


Incumbent, although the Biſhop be tran- 


{lated. 
But Grants by Parſons, Vicars, Prebends, 


c. before Induction or Inſtallations, Ce. 
although confirmed, are not binding to the 
Succeſſor. © 

But if the King be patron of a prebemd. 
then the King and Dean and Chapter, and 
hort the Biſhop, ought 1 to Gen the Gum 
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concurrent And foraſmuch': as all concurrent Leaſes | 


| 
| 
[ 
| C 


* 7 


tains n td. 


| Wife, 


> tbo. Set; . 9 — 6 a al \ 1 
p th 9 n 
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1 


Chap. 10. _ Counlelloz, Ss 


A leaſe made by a Prebendary Parſon, Co.5.81... 
Vicar, &. may be confirmed for part of the Dyer 72 ab. 


m. i ie | | F Co. El. 472 
Term, if it be for years, that is, confirm the De ek 


Land to the Leſſee for ſo many years of the 1 K 
Term; but if the Term he confirmed for vid. Lit. 5.32 


part of the Term, it were abſurd and re- 
pugnant, and ſhould be good for the whole 
Term: And as ſuch Leaſe may be confirmed 
for part of the Term, fo it may be for part 
of the Land. | | 

If a Parſon, &. make a Grant, which is 1 Rolls 456. 
confirmed by the Patron and Ordinary, and * 12+ 
after be deprived ; yet the Grant is good. 

A Husband ſeiſed in the right of his Ibid. 479. n. l. 
Wife of an Ad vowſon, the Parſon makes a 
Leaſe warranted by the Statutes before- 


mentioned, and the Biſhop and Husband 


confirm it; this ſhall not bind the right of 


| the Wife but during the Husband's lite, but 


that the Succeſſor after his death will avoid 
it, that comes in by the Preſentation of the 
So if Tenant in tail, being Patron, con- Ib. 48 0. n.2, 3. 
firm the Grant of the Parſon with the Bi- | 
ſhop, this ſhall not bind the Incumbent of 

the Iſſue in tail. | 


If an Uſurper preſent, and confirm the . 


Leaſe of his Incumbent with the Biſhop, and 
after is removed by Quare Impedit, &c. this 
ſhall not bind the Clerk of the true Patron. 6 
If the true Patron grant the next Avoid - Cro. Car.; 8 2. 
ance, and then confirm the Grant of the 
Parſon,. who after dies; the lacumbent pre- + Rolls 43 
ſented by him that had the next Avoidance n. 5. 
ſhall avoid the Leaſe, and his very entry upon Co. Inſt. 46. 4. 
the Lelſeg'ayoids the Leaſe for eyer. 1 $ 


— 
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Cro.El.43o'*s If a Parſon makes a Leaſe to the Patron 
which-is confirmed by the Biſhop, this is 


co 5.15. not good; but if the Patron grants it over, 


it amounts to a Confirmation. 
1 Roll. 48 . NR I. If a Prebend, Parſon or Vicar make 2 
Leaſe, and the Biſhop being Patron, con- 


firms it without the Dean and Chapter; 
yet this ſhall bind the Biſhop and all the 
Prebends, Parſons, &. which he ſhall Col. i 


late. 

Cro. Kl. 8. If a Parſon had made a Leaſe for above 
21 years before the Statutes of 13 and 14 
Eliz. which had been confirmed after; this 
had been good, and not within the reſtri. 
ction of thoſe Laws. | | 


1 Leor.233. If a Parſon leaſes where there are two 
Quære. Patrons, both ought to confirm, as ſhould 
ſeem. 


Cro. Car. 38. If the Patron and a ſucceeding Biſhop 
confirm the Leaſe of the Parſon, it is good 
| enough. | f 

Dy. 106. p.21. A Prebend made a Leaſe, reciting that 

Jt was with the conſent of the Biſhop, who 

ſigned and ſealed the Leaſe to the Leſſee, 

but was no party to the Deed , Quære il 
good. 


And having ſaid thus much of Confirma- 

tions, let us fee, what Leaſes a Parſon or 

Vicar may make at this day, conſidering al 
the before mentioned Statutes. 1 

| Leaſes by Par. And firſt, it is to be obſerved, That at 

fons and Vicars. and by the Common Law a Parſon or Vicar 

might have granted or charged his Glebe 

in Fee-ſimple, wich the confirmation of the 

Patron and Biſhop ; but being excepted out 


- Part I | 


of 


T Chap.ro. — Countelloz. 


of the Enabling Statute of 32 H. 8. he 32 H8.c28. 
could never make any Leaſe or Grant to 
bind their Succeflors, without ſuch Confir- 


mation; then by the Statute of 13 Eliz. 
Parſons and Vicars are reſtrained : So that 
they cannot grant but for 11 years, or three 
Lives from the making of ſuch Leaſe, and 
not from the day of the making, as is be- 
fore obſerved ; and theſe Leaſes and Grants 
muſt be with the confirmation of the Pa- 


tron and Ordinary, with all the Qualifica- 


* e A 
Can 9 
3 
« 


13 Elizc.16. 


tions expreſſed in the beginning of this 


Chapter. 


And it ſhould ſeem, they may make con- 


current Leaſes, as Deans, Prebends, cc. may 
do within three years of the end of the for- 


It has been a Queſtion, Whether a Parſon 


or Vicar at this day can make any Leaſe at 


all to bind his Succeſſor? 5 

For by the Statute of 13 Eliz. cap. 20. it 
is enacted, That Leeſes of Parſons, Vicars, &c. 
that bave Cure of Souls, ſhall endure no longer 
than they ſball be ordinarily reſident and ſeroe 
the Cure; and that if ſuch Parſon, & e. ſhall be 
abſent from their Cure above Eighty days in one 


Jear, that then ſuch Leaſe (ball ceaſe and be 


void. 


13 El. eap. ac. 


Now when a Parſon dies, and 80 days 


incur, and this being a Law for the advance- 


ment of Religion and Hoſpitalicy, to avoid 
Dilapidations, it ſhall have an equitable 
conſtruction for the preferring theſe ends: 
Therefore ſome have held, That the death 
of the Parſon, Vicar,c. ater 80 days have 


incurred | 
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IS” incurred from their deaths, ſhall make all 


their Leaſes and Grants void, though never til 

fo ſufficiently confirmed ; and rely very WF” 

7s much upon the Preamble of the Statute, I 
Parſon Leaſes, Which begins, That the Livings appointed for 
which is cor= Eccleſiaſtical Miniſters, may not by corrupt and a 
firmed, and i ſirect dealings be transferred to ber uſes; 
% Be itenadted, Cc. But by theſe Leaſes it h ie. 
apparent the Profits are converted to other | 

uſes, Ge. 5 8 oh 


But others have held the contrary Opi- e 
nion, becauſe ſuch abſence is not voluntary, 2 
but by the Act of God, and regularly tha 
theſe cannot be ſaid abſent that are not in 


7 


0 

8 eſſe. | | ; 
Cre. El. 127. And though Croke report Mott and Hale oy 
Caſe adjudged in point, that their Leaſes Nun 
More 270. are void by death; yet More reporting the Nine 


fame Caſe, ſays, As to the matter in Law the 
Judges were divided two againff two, and that Nine. 
the Fudgment was given upon @ miſrecital of 
| the Statute. | Th NCT 
Bayl-y verſus And this Point, as I am informed, came 
Munnes. lately in queſtion in the King's- Bench, and 
qv pay was adjudged, that death doth not avoid ſuch u 
'Dy.372.p.11, Leaſes. Ideo quære inde. N 
When Parſons There is a Quære in Dyer, Whether ſuch. 
Leaſe: ſbal be T eaſes ſhall be void upon 80 days abſence #þ 
void by Non. jnitio, or but from the time of abſence by 
refdence.o 80 days; but it ſeems to me with ſome 
clearneſs, that it ſhall only be void from 
E 80 days abſence, and not ab initio. _ 
1 For firſt, the words of the Statute are, 
. | That ſuch Leaſe ſhall endure no longer than the 
Leſſor ſhall be ordinarily reſident, & c. So that 


till 
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K * „ 88 * F CIT * * 
* P a , LF I 
TW > 2 * 3 2: 
q 


Chap. 1 Counkelloz. 

til then it is to endure; and the Statute clo- 

ſes, That upon ſuch abſence the Term ſhall Dy. 177. p. 31. 
aſe, which it could not do, if it had not 

a being before; for a thing cannot ceaſe to Qezre. 


3 * 
* * 
5 63 


. 
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0 a 


1 be, that has not been. 
, gg | | 
5; WH But another Quære may be ſtarted in this Whether wid 


Caſe, upon the reaſon in Lincoin-College Caſe, againſt 2 : 
hether ſuch Leaſe ſhall be void againſtthe on”: 777 f. 
preſent Incumbent that made it, or only 6 a... 


pr againſt his Succeſſors? end thre bas 
Jy But it ſeems to me with ſome clearneſs, been ſome late 
ly thatrhe intent of the Makers of this Act was 27/9997, a 1 


1 lat E 
o make ſuch Leaſe void againſt the Leſſor roar bor | 


imſelf upon ſuch abſence : For, as before is reſolution in 


les aid, the Statute ſays, It ſhall endure no longer, Lincoln Col- 
es No hich is a term of limitation, and that im- lege Caſe. 
the iediately upon ſuch abſence the Leaſe ſhall 

1be Nreaſe and be void; and it cannot ceaſe im- 

bat Wrediaccly upon the abſence, and yet be good 

of uring the life of the Incumbent. 


But in the Caſe of Revel verſus Hart, Dy. 372. pri, 
H. 43 Eliz. B. R. the Court held the Qurre. 
ontrary, as my Reporter ſays. Te 

NuUEere. | 

If any Parſon, Vicar, &c. be ſuſpended, Dobbins verſus 
nhibited, or diſabled to ſerve the Cure by Gerrard. 

he ſpace of 8 o days in a year; this ſhall not F. 39 El. B. R. 
ake ſuch Leaſe void, for the not ſerving the | 

ure muſt be voluntary. Fog 

And it has been held, That if a Parſon 

de reſident, and do not ſerve the Cure, or 


ere che Cure and be abient by 80 days, 
_— hat in both theſe caſes it will make ſuch 


eaſe void. „ 


til F | Though 


126 The Parſons Patt J. 
Though this Statute upon Eighty day; 

abſerice makes ſuch Leaſe void made by 

Parſons and Vicars, and ſays nothing of 
Confirmation; yet a Confirmation of the 

Patron and Ordinary in this caſe ſeems 

not to amend the matter; for if the 

Leaſe be void, the Confirmation is of ng 


| avail. h 
St. 28H 3.c.11. At the Common Law, If a Parſon, Vi. 
3 car, &c. had made a Leaſe and reſigned, 
Eu. the next Incumbent might have entred im. 


mediately upon the Leſſee. 


( But by a Statute made in the 28th year of 
H. 8. the Leſſee may bold on bis Term for fix 
years, if the Parſon that made his Leaſe | 
long live, and the Term were made for ſo lug 
time; but upon ſuch Leaſe there muſt be |, 
much Rent reſerved within Forty ſhillings a 
ſuch Benefice in valued at in the King's Book, 
See the Statute at large. - 


And by the ſame Statute, IF a Parſn 

make a Leaſe and reſign and dies, the Tenant 

| ſhall hold out his Leaſe for the year that wi 

commenced at the time of bis death, if the Ter 

were to have bad ſo long continuance, if ili 
Par/on had not died. 

But this ſeems only of ſuch Lands as are 
loughed 3 for the ſucceeding Parſon is to 
ave the Parſonage- Houſe and Glebe; 

which is not ſowed within a Month after 
he is Inducted, allowing a reaſonable de Hh 

_—_ for the Rent reſeryed upon ſuch lea, 
eaſe. 1 


But 
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Chap. xo. Counſello. 127 
| Bur in both Caſes the Leſſee muſt pay the 
reſerved Rent tothe ſucceeding Incumbent, 
who is enabled to ſue or diſtrain for the 


ſame. 
And ſuch Leaſe mult be in writing under 


— Hand and Seal, and not by Parol. 
ng But it ſhould ſeem the Statute of 13 Elix. 13 Elix c 20. 


before has made this Law of none effec. 


And having now done with theſe Statutes, 
ac to Leaſes, let us next conſider what 
Bonds, Covenants, Promiſes, Cc. are void 
within the Statute of 18 Eliz. before - men- 18 Elz c 11. 


r of zoned. | | 

- fe (FF Covenants, Bonds, &'c. made for the Hob. 269. 
* f. znjoying Houſes within Cities „Corpora- Covenants, 

lon Pons, Cc. are not void within this Law ; Ban which 
„r this Law makes no Bonds, Covenants, good. 

«os void, which are not againſt the intent 


ff this Statute and the Statute of 13 Eliz. 

45. 10. but Leaſes of Houſes and Lands in 

ties, Sc. by the Statute of 14 Elix. cap. 1 1. 

Ire exempted out of 13 Elix. cap. 10. and 

Ire not within the Statute of 18 Eliz. be- 

nee. . 

A Parſon made a Bond to reſign upon 1 ; 
equeſt, and afterwards a Leaſe 3 Pa- ante: 
ron of part of the Glebe for Twenty one 


ears: In an Action brought upon this 


are 
ph Bond, the Incumbent pleaded the Statute 
lebe f 15 Eliz. and averred, that this Bond was 
aftet nade to ſecure this Leaſe, and to compel the 
e deFWncumbent to reſide, and adjudged a good 


Pla, and an apt Averment. 


A 
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Cro. El. 439+ A Parſon made a Leaſe, and in the Leafs 
Noy 66. covenanted, Not to be abſent hy the ſpace of 


80 days in any one year, and gave Bond 
for the Performance, and aſter became 
Nom reſident for 80 days; and reſolved, 
That the Bonds and Covenants were both 

void. jel bf . . 
Olivers Caſe, A Parſon made a Leaſe; and covenanted IF i 
N. 4. Jac. BR Neither to do, or ſuffer to be done, any ! 
matter whereby the Leaſe ſhould become 
void, and after became Non-reſident by the WM * 
' ſpace of 80 days in a year; and this wa; Wi 2 
held a good Covenant; and a Covenant, Wt 4 
That the Parſon ſhould be reſident, was held Mt li 
4 
bt 
ſh 


not to be againſt this Law, by Pophan, 
Quære. Tanfield and Clench, againſt Williams, las 
* | | 


Leaſes of Colle. And having now done with Leaſes to be a 


er, Hojpitals, made by Eccleſiaſticks of every kind, and 2" 
I 5 having therein exceeded my bounds beyond i 7 
* Parſons and Vicars to all other Eccleſiaſtickꝭ ce 


ſince the Leaſes of Colleges and Hoſpitab | 

come in my way, I will give the Reader Ml '*/ 

what ſatisfaction I can concerning them: 
And as to them; | 

It is to be obſerved, That they are not 

comprehended in, the Enabling Statute of 

2 F. 8. nor in any other Statute that [ 

find, till the Reſtrictive Statute of 13 Eliz, 

whereby (amongſt the reſt) the Maſters and 

; Eliz-c. 10. Fellows of Colleges, and the Maſters and 

Guardians of Hoſpitals, are diſabled to niake 

any Grants or Conveyances of any of theit 

Poſſeſſions, other than for Twenty one 

Years, or three Lives, from the making ol 

| 0 


L. "hs. " *Connfeilox : 
e ſuch Leaſe, and not from the day of the date, 
of or from the dare, as has been faid : And this 

muſt be of Lands uſually demiſed, and the 
accuſtomed Rent, or more, muſt be reſerved 
d with all the other Qualifications mentioned 
ch in che beginning of this Chapter. 
But there is a Reſtriction upon Colleges stat. 18 Eli. 
ed 2 the Statute of 18 Eliz. that upon all Col- cap. 6. 
1 Leaſes, 4 third part of the ancient Rent 
| 20 be reſerved in Wheat and Malt, after 
he che rate of 6s. and 84. a Quarter Wheat, 
„and 5. a Quarter Malt, to be delivered 

it the Colleges ; and in default of the de- 
ee livery to pay for the Wheat and Barley, 

after the rate the beſt Wheat and Malt ſhall 
| be fold the next Market-day before the Rent 

ſhould have been paid, and for default of 

ſuch Reſervation tlie Leaſe to be void; 
and the Markets that are to fer the Prices 
are, Oxford for Oxford, Cambridge for Cam- 
bride, Windſor tor Eaton, Wincheſter for Win- 
| cheſter. 

And by the Statute of 18 Eliz. the 72 ar 1 Ele ri. 

reſtrained to make any. concurrent Leaſes till 
within three ytars of 442 end o 20 the former 
Terms that are in being. 


I ſhall now ſhew the Reader what W 
are demiſable within theſe ſeveral Statutes, 
and what Reſervations are good, and in 
what caſe the Acceptance of Rent by the what Leifes 
Succeffor will make-a Leaſe good, that was /h be good. 
voidable withift theſe Laws, and the ſeveral 
Qualifkzactions mentioned in the Ty 
bf this — s 5 


* 
94 
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Small*; Caſe. One Small being poſſeſſed of the Man- 
Nen, nor of Padington, by a Leaſe from a Biſhop 
ow wer in be fora Term of years, the Biſhop made a: 
* Leaſe to another for three Lives, and before 
Livery the Tenant ſurrendred his former 
Term; and it was held that the Surrender 
was made in due time,and the ſecond Leaſe 
Cro. Jac. 4 5 8 8 A Prebend had uſually been leaſed (ex- 
3 Bulfter-29% cepting the Crabtrees,) and that the Pre- 
2 bendary make a new Leaſe without ex- 
chan in the Cepting the Crab- trees, reſerving the ancient 
8 : 
old. Rent, with other due circumſtances; and | 
this Leaſe was held void againſt the Suc- MF 
ceſſor, by reaſon of the adding of the Crab- | 
| trees. ; | 
Co.5.152.'. Tr hath beed adjudged, That a Biſhop, 
Next 4void- Dean, &c. cannot grant the next Avoidance WW i 
fable. ann of an Advowſon, nor any Rent-charge MW + 
Co.10.60,b.. Out of the Poſſeſſions of the Church; but ; 


the ſame is void within the reſtrive Ad: 
before- mentioned, though theſe cannot 
be ſaid any of the Poſſeſſions of their 
Churches. LET 


Davenane ver.. And it hath been held , That where a 


_ Eveſq; Sarum, 
M. 24 Car.2. 
B. R. 

2 Levins. 68. 


Biſhop demiſed a Rectory for Lives, and 
covenanted to diſcharge, ſame harmleſs, and 
indempnify the Leſſee, &c. from all Pen. 
ſions, Procurations, Subſidies, and from all 
other payments of any Sum of Money, De- 
mands and Duties whatſoever, ordinary or 
extraordinary, which ſhall be due and iſſu- 
ing out of the Premiſſes; that this Covenant 
would not bind the Succeſſor, unle it had 
been in the ancient Leaſes. 


And 
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And the Lord Chief Juſtice Hale was of 2 Levins 68. 
Opinion, That ſuch Covanant, though it 3 Keeble 69. 
had been in former Leaſes, ſhould not 
bind the Succeſſor for the Royal Aid, 


or any new Charge by Act of Parlia- 


5 - oC | P 3 
But a Biſhop may grant an ancient Office Co. 10. 6.5. 
with the ancient Fee (if it be a neceſſary 
Office, for the life of the Officer: ) But the 
Biſhops cannot grant ſuch Office to two, or 
in Reverſion. | „ 

And a Biſhop cannot grant an Annuity; 


pro conſilio impenſo & impendendo, to bind his 


Succeſſor, though ic be confirmed by the 

Dean and Chapter. 4 
And it hath been Reſolved, That a Bi- Co. ib b. 
ſnop of late erection may grant an Office of 

neceſſity to one in poſſeſſion for lite, with a 


teaſonable Fee. 


But theſe Grants muſt be all confirmed 
by the Dean and Chapter, becauſe 
they are not good within the Statute 


- 


of 32 H. 8. 

But where Offices have anciently been co. 10. 644. 
granted in Reverſion, they may ſtill Cro Car. 35. 
be granted in Reverfion with Confirma- 

tio. | V T 
lf 2 Biſhop gratit an ancient Office with Eveſq; Chich.., 
the ancient Fee and moregand the Grant be verſ. Freedland. 
entire; (as wher the ancient Fee was five Le. Rep.7 og 
Marks, and the new five Pounds,) tis void 

for all. But if if be feveral, (as five Marks; 

and Paſturage for two Horſes,) it is good 

for the ancient Fee, and void for the other, 


K 2 per 
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Collyns and 
Jones's Caſe, 


Ley 80-. 


Co. 5. 15. a. 
Charges void. 
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per Hutton and Yelverton verſus Crook and 


Harvey. | 

If a Copyhold Eſcheator be forfeited, the 
Biſhop may grant it in Fee by Copy of 
Court-Roll, notwithſtanding the Statute 0 


I Eliz. | 


It was alſo Reſolved, That where an 
Archdeacon made a Leaſe for three Lives, 
warranted by the Statutes before-mentioned, 
and the Leſſee granted a Rent-charge for an 
hundred years, which was confirmed by 
the Biſhop, Dean and Chapter ; that not- 


- withſtanding the ſame was void againſt the 


Co. 5. 14. b. 


Succeſſor within the Statute of 13 Eli. 
cap. 10. | | 

If a Wait of Annuity ſhould be brought 
againſt a Parſon, &c. pretending the ſame 
due by Preſcription ; and although the Par- 
ſon pray in aid of the Patron and Ordinary, 
and upon a Plea pleaded by them, the 
Plaintiff obtains Verdict and Judgment, and 
all this by practice and fraud to charge the 
Glebe, it is void againſt the Succeſſor: For 
theſe Statutes being made for the benefit of 
the Churce, advance of Religion and Hoſ- 
pitality, and to avoid Dilapidations, fhall 
always have a favourable Conſtruction. 


It is regularly true, that where the Wife, 
Iſſue in tail, or Succeſſor, accepts the Rent 
after the death of the Husband, Tenant in 
tail, or a Predeceſſor, upon a void Leaſe 
made by the Husband, Tenant in tail, or 


Predeceſſor, that ſuch Acceptance will not 


affirm the Leaſe. | 
: But 
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But this Rule muſt be underſtood of ſuch 


a Leaſe as is void ip/o facto, without Entry 


or any other Ceremony ; and therefore if 

a Parſon, Vicar or Prebend, &c. make a Hetley 88*. - 
Leaſe not warrantable by the Statutes wfor Co.;. 65. a. 
Twenty one years, rendring Rent, and 3 .. , & 4. 
dies; here no Acceptance of Rent by the Suc- Ab * 


ceſſor, &c. will affirm this Leaſe, becauſe 8 H. f. 9. 


the ſame was void without Entry or other 
Ceremony. 


But if a Parſon, Vicar or Prebend, make 5 
a Leaſe not warrantable within the before- | * 
mentioned Statutes for life or lives, reſer- 4 
ving Rent, and die, and the Succeſſor be- 
fore Entry accept the Rent; this Leaſe ſhall 
bind him for the time : For this being an 
_ of Freehold, could not be void before 

try. + 

But if a Biſhop, Abbot or Prior, which Dy 239. p.42. 
have the Inheritance in Fee. ſimple in them, F-N.B. $0.c. 
make a Leaſe for lives, or years not war- 
ranted by che Statutes before-mentioned, not 
being abſolutely void by their deaths; but 
only yoidable by the entry of the Succeſſor, 
if the Succeſſor accept the Rent before En- 
try, be it for lives or years, he affirms the 
Leaſe for his Life. 1 eras? 

If a Biſhop make a Leaſe not warranted 1 Rolls 476. d. 
by the Statutes, rendring Rent, and die, and 
his Succeſſor appoints his Bailiff to collect | 
his Rents of that Mannor, who amongſt the "4 
reſt. receives the Rent reſerved upon this | 
Demiſe, and accounts to the Biſhop's Succeſ- 
for for it; this is a good Acceptance, and 
ſhall bind che Biſhop for his time. | 
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Leaſe for his time: The like it will be, if 


| Leafe for years of Tythes,&c. will bind the 


Quere. 


St. 2 1H g. c. 13. 
Parſons, Cc. 
muſt net tale 
Farms. 


* Succeſſor receive Fealty of his Tenant up- 


ding that Point any where reſolved. 


Cattle, Corn, Lead, Tyn, Hydes, Leather, 
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So if a Parſon leaſe for life not warran- 
ted nor- confirmed, reſerving Rent, if his 


on this Leaſe, he has thereby affirmed the 


the Succeſſor bring an Action of Waſte. 
But if a Biſhop make a Leaſe of Tinho 
or other things nor manurable, for life or 
lives, rendring Rent, and dies, and his Suc- 
ceſſor accepts this Rent, it will not affirm 
the Leale. | Ne 
But whether ſuch Acceptance upon a 


Succeſlor ; I muſt leave it a Quære, not fin. 


IT having now held the Reader long upon 
this Subject, I ſhall now leave them, and 
proceed to Examine, what Leaſes or 
Farms they may with ſafety take, or not 


Tak. c 
By a Statute made in the Twenty firſt 5 
year of King Henry the Eighth, it is amongſt F 
other things enacted, * That no Spiritual 
© perſon ſhall in his own Name, or in the 6 
© Name of any other, take to Farm any ; 
© Mannors, Lands, Tenements, or Heredi- 
t craments, upon the penalty of Ten pounds 
for every Month that he holds the fame; 
© nor by himſelf, nor any other, ſhall bay 


© 'Tallow, Fiſh, Wooll, Wood, or any man- 
© ner of Victuals or Merchandizes, to fell 
© again for gain, upon pain to forfeit the 
» creble value of things ſo bought. 


© But 


Chap. 10. 


Statute , ' © That no Spiritual perſon ſhall 
* have or keep by himſelf, or any other, any 
* Tan-houſe or Brew-houſe, other than for 


Counſelloz, v35 
But 4 Spiritual perſon may buy ſuch Where he may. 3 | 


things for his own uſe, and if they do nor 
« fit him, he may ſell the ſame again; and 
«ſo where he hath not ſufficient Glebe, he 
© may take Grounds for the maintenance of 
© his Family. 


And it is further enacted by the ſame $h:1 net farm 


Statute, * That noSpiricual perſon beneficed Wee og 
c with Cure of Souls, ſhall Farm the Parſo- i 

* nage or Vicarage of another to take any 

Rent or Profit out of ſuch Farm, upon the 

* penalty of Forty ſhillings a Week, and ten 

times the value of the Rent, or Profit he 


* ſhall take out of his Farm. 
And it is further enacted by the ſame Muſt not keep a 


Tan-houſe or 
Brew-houſe, 


his own Family, upon pain to forfeit Ten 


pounds per menſem. 


* All which Penalties are given to the Penalties, _ 
King and Informer, to be recovered in 10 be recovered: 


any of his Majeſty's Courts of Record at 


" Weſtminſter, by Action of Debt, Bill, Plaint, 
* or Information, wherein no Eſſoin, Pro- 
tection, or Wager of Law is to be ad- 
* mitted, C 6. 5 

M. 4 Car. 1 Scaccario, It was Adjudged, Cragge verſus 
That a Spiritual perſon, not beneficed, was 2 / 
not within this Statute. Es 

By the Statute of 5 Eliz. there is Autho- 5 Eliz. cap.s. 
* rity given to the Biſhop of the Dioceſs, hee be mey 
* Parſon, Vicar, or Curate of the Pariſh, to Ar. wy 7, 
* licenſe any lick perſon to eat Fleſh during | 
© his ſickneſs; and if his ſickneſs continfe 
above Eight days after the granting of 

4 * ſuch * 
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Pena ty, if 
. 


Sheep. 
Star. 25 H.8. 


Cap-13. 


Incontinence. 
, | ' 7 BSE P 
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© ſach Licenſe, then the ſame is to be Re. 
giſtred in the Church-Book, &c. and that 
Licence to endure — the Sicknels,and 


no longer. 
And if any Parſon, Vicar or Curate 


grant any Licence to any perſon or perſons | 
© other than ſuch as evidently appears to | 


© have need thereof by reaſon of ſickneß, I 


© the Parſon, Vicar or Curate, that granted 
© ſich Licence, ſhall forfeit five Marks for 
* every (ſuch Licence, and the Licence to be 


void. 


In the 2 5˙6 year of er the Eight 
there was a Statute made againſt the ex. 
ceſſive number of Sheep; wherein there i, 
* a Proviſo, That it might be lawful to al 
Spiritual per ſans, and every of them, to 
keep ſuch, and ſo many Sheep upon their 
? own Lands, and after ſuch form and man. 

ner, and not otherwiſe, as they might 
have done before the making of the faid 
C AR. : 

There are Cn Acts of Parliament for 
puniſhing Incontinent Prieſts, which though 
ſince the blefſed Reformation (I do not 
mean the laſt pretended Reformation ; but 
that in the time of Edward the Sixth and 
Queen Elixaberb) are become obſolete and 
uleleſs: Yet ſince I have promiſed them all 
the Statutes they may fall in the danger of, 
theſe'are not to be admitted. 4 

Bur before I come to thoſe particular 
Laws, I will beg the Reader's pardon for 


giving him a ſhore Hiſtorical account of 


me reſtriction of the Marriages of Prieſts, 


which gave the occaſion of thele Laws. 
| Bellarmin 


" Bin 2 . is hs as os. 


r 2 


1 .* 
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BZellarmin in his Diſ putations endeavours De Cericis, 
to make the ſingle Life of Prieſts to be Jure cap. 8, 19. 
Divino; but if not ſo, yet he goes about to 
prove that it has been enjoyned by Canons 
as high as the Apoſtles time: And to that 
purpoſe vouches the Canons of the Apo- 
ſtles (which though they may be ancient, 
6 yet no rational Man that peruſes them, will 
believe they were made by the Apoſtles, or 
very near their time) in which I muſt con- 
feſs | find a. Canon that by implication for- 
| bids Prieſts to marry, but not married Men 
to be Prieſts; and tis to this effect: Ex his Canon 25. 
qui cælibes in Clerum per venerunt, jubemus, ut 
Lefores tantum & Cantores (ſi velint) nuptias 
contrabant. nt 
But if had look d a little back in thoſe 
Canons, he would have found another man- 
ner of Prohibition in theſe words: Epiſco- Canon . 
pus aut Presbyter, aut Diaconus, uxorem ſuam Sanne aint 


pretextu Religionis "nan abjicito : fi abjicit, ſe- D 


gregator d Communione , ſi perſeverat , depo- 


nitur. was 
But however it cannot be denied, but 
there were ancient Canons againſt the Mar- 
riage of Prieſts; but thoſe only forbid 
Priefts to marry, but did not reſtrain mar- 
ried Men from being Prieſts : And ſo it 
continued for many hundred years after 
Chriſt's time, and for ſome time they might 
have married * with the Licence of the Bi- * Concil. An- 
ſhop; but never received or put in practice eyr an. Can. 10. 
in England, though practiſed in Italy, 1 
France, & c. But the Prieſts here married, till 
Anſelme, Archbiſhop of Canterbury, a Bur- 
gundian, a powerful and buſy Prelate, in a 
N | Synod 
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Synod or National Council held at f. 
minſter , made a ſevere Canon againſt it; 
but he meeting with an obſtinate Clergy, 
that were unwilling to change their Wives 
for Concubines (to ſpeak in the ſoftefi 
word) were not obedient : Whereupon (as | 
my Author tells me) he called a ſecond 
Council in the Ninth year of that King 
where he made more ſevere Canons again 
the married Clergy in the preſence of the 
King and Nobility, to give them greater 
Authority ; which he proſecuted with great 
Zeal, but did not live to effect what he de. 
ſired. | 

I do notfind that his Succeſſor, Rodolpbus 
- troubled himſelf much in this concern of 
the Eight years that he governed the Church 
of Canterbury; but his Succeſſor, William 
Corbet, followed the ſteps of Anſelme, who 
for this, and his other good Works, was 
Canonized a Saint at Rome: And in the 
Year 1126. called a Council or Convoca- 
tion at Weſtminſter againſt the Married 
Prieſts, wherein one Jobs de Crema, or Cre 
wenſis, the Pope*s Legate, ſent to manage 
this buſineſs, being a Learned Man, made an 
eloquent Oration in commendation of Cha- 
tity and a ſingle Life, and inveighed vio- 
lently againſt the Married Clergy ; and as 
divers Authors of good Credit affirm, the 
Great Orator was the ſame Night taken in 
Bed with a Woman, which made him to 
return with ſhame enough: Howſoever, a 
Biſhop Goduyn tells us, That in that Con- 
vocation the Canons were renewed againſt 
the Married Clergy ; but the hs 
TERS | nding 


Chap. 10. 


vantage of the Canons, 


. R 2 38 SS. 7 4 1 


mutavit, 
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finding himſelf too weak to deal with ſo By. Godwin's 
ſtubborn a Clergy, commended the care of 2 aal. of Biſh. 
this buſineſs to the King, who taking ad- | Ax _ Pariſ. 

FAC » agrees 
| 5, 1queezed ſome Mo- tb Hoveden, 

ney out of the Married Clergy by way of and ſays, Quod 
Commutation. ' ple com _” 
Ckriſti conſecraſſet poſt veſperim fuit in meritricio interceptus : Res ipſa 
notiffima negari non poteſt, dum magnum decus in ſummum dedecus com- 


. 


I find no more of this matter, till after 
the death both of this Archbiſhop and Henry 
the Firſt : But I find there was a Conyo- 
cation held at London, Decemb. 13. 1128. by Goodwin 84. 


the command of Albert Cardinal, Biſhop of Foller's Teel. 


Heftis,where this matter was again violently Hik7.. 
proſecuted 3 and I find no more after of it, 

till in a Convocation or Council held under 

Richard Wetherſhead Archbiſhop of Canter- 2 
by, 1229. in which it i decreed, i e Lindw. $i qui 


| in Subdiaconatu vel ſupra ad matrimonium con- Clerici. 


volaverint, mulieres renitentes & invitas re- 

linquant. l 
But it ſhould ſeem,notwithſtanding all this 

Perſecution, that for ſome years after ſame 

married Men held their Livings : For in a 

Synod or Council held by Orbo the Pope's 

Legate at St. Paul's in London, in the Year 

1237. there is a Canon to this effect: Ins- Cap. Be urora- 

tuit nobis, pluribus referentibus fide dignit, quod tis à beneficiis 

multi propria ſalutis imme mores, Matrimo- * 

niit contrattis, clandeſtine retinere cum uxo- 

ribus Eccleſis, & Ecclefiaſtica Beneficia adi- 

piſci de novo, & promoveri ad ſacros Ordines 

contra ſtatuta ſacrorum Canonum, non formi- 


lam | Cc. 
. , And 


And then proceeds: Quod ſi repertum fuerit 
aliquos taliter contraxiſſe, ab Eccleſits & Fecle 
ſtaſticis Beneficiis (quibus tam eos quam quoſli. 
bet alios uxoratos fore decernimus ipſo jure pri- 

| watos) removeantur omnino, Oc. 1 


This Nail being thus at length driven to 
the Head, the Secular Clergy lay about 
Three hundred years under this Bondage, 
and though, if they would be at the coſt, 
they might have Diſpenſations to keep Con- 
Cubines ; yet, for the Credit of his Holineſs, 
there was a great care taken they ſhould 
not do it publickly, or ſcandalouſly. To 
which pur poſe there is a Canon in the ſame 
Council I laſt mentioned, to this effect: 
Cap. de Concu- Statuimus & ſtatuendo pracipimns, & ubi Cle. 
binis Clerico- ici, & maxime in ſacris Ordinibus conſtituti, 
„ ji in domibus ſuis & alienis detinent. public 
„ Nera.  ; Concubinas, eas d ſe prorſus removeant infra 
Canons againſt men em, & illas vel alias de cætero nullatenu; 
inn. dietent uri, &c. _ Las N 
There was another Canon much like this, 
2 in hm my on = Ste- 
en Langton, Archbi of Canterbury, at 
Oxford, not long before, in the Year 1222. 
b Cap. Clericalis to this effect: Quad Clerici Beneficiati aut in 
Nora. ſacris Ordinibus conſftituti in Hoſpitiis ſuis pub- 
lice tenere Concubinas non audeant, nec etiam 
2 cum ſcandalo acceſſum publicum nou babeant 
ad eas. E 
So that it appears clearly by theſe Canons, 
that Clerks were not in thoſe days poſitively 
and abſolutely forbidden to keep Concubins; 
but it muſt not be done, publice nec cum ſcan 
dalo, nor muſt they have publicum * : 
n 


6 
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And it appears by the centum gravanima Diſpenſations 

that were preſented to the Pope about the Jer Cm. 

Year 1521. by the German Princes, that it |"! . 

was one of the Grievances of that Nation, eee 8 

That the Pope permitted Clerks, Religious p.131. 

and Secular perſons to live publickly with Arr. 74. 

their Harlots, and get Children; and that Art 1. 

in moſt places the Biſhops and their Offi-: 

cials not only tolerated Concubinage upon 

paying Money in the more diſſolute ſort 

of Monks; but alſo exacted it of the moſt 

Continent, ſaying, It was then at their 

Choice, whether they would have them or no. 

So upon the whole matter, it ſeems, it Calvin's Inſt. 


was no Offence in a Clergy-man, that had 4 c. 1245 23. 


a Diſpenſation to keep a Concubin pri- 
vately in a nook without Scandal, and go 
to her in the dark 3 but to keep a Wife of 
his own was a Sin 'againſt the Holy Ghoſt, 
5 muſt be deprived, he muſt be depo- 
ed. | 

And therefore he cannot blame the Ger- Dyer 1 13 p- I. 
man and French Laity, that they were fo 2 H 4.26.4. 
ſolicitous in the Council of Trent to have . De uxora- 
their Prieſts married, being loath (as ſhould 4 _—_— 
ſeem) to truſt their Wives and Daughters at — F 
Confeffion with Prieſts that had not Wives | 
of their own. | ; 

And it was no leſs a religious than prudent 
Expreſſion of Pope P:zs the Second, That 
though there were many weighty Reaſons why : 
Prieſts ſhould be reſtrained from Marriage, yet 
the Reaſons for reſtoring them their Wives were 
the more weighty. 


I 


I would not have the Reader to think, 
that I ſpeak this to reproach the Church 
of Rowe with this matter, as any of the 
allowed Doctrines of that Church; for! 
know there are many very ſevere Canon; 
againſt the Incontinetice of Prieſts; and not 
ſo only, but that forbids them to keep any 
Women in their Houſes, but Mothers, Siſter 
and other near Relations, to avoid Scand; 
and 'Femptations. But I write this, to ſhew 
the Corruption of the Court of Rome; for 
whilſt the Pope has power to diſpence with 
the Canons of the Church, Money will mak: 
the beſt ineffectual there. PIR 


H.. caps, Having given the Reader this Hiſtorical 
Statute, Tha: account concerning the reſtraint of the 


3 Marriage of Prieſts, and the ſucceſs of it, 
 Priefs for In. I will in the next place ſhew what Ad 
continence, Of Parliament have been made relating to 
2 matter, and which are in force at this 

ay. 
vid. Bro. Abr. In the firft year of H.7. there was an Ad 
Tit. Cuit. 10. made, That it ſhould be lawful to all Arch- 


Lond. Tr, 74+. c biſhops and Biſhops, and other Ordinaries, 


48 to the Cu. 
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flom of London. © having Fpiſcopal Juriſdiction, to puniſh. 


© and chaſtize ſuch Priefts and Clerks, and 
© Religious Men,being within the bounds of 
© their Juriſdiction, that ſhould be convicted 
© before them, by Examination and other 
© lawful Proofs requiſite by the Law of the 
© Church, of Avowtry, Fornication and Incef, 
© or any other Fleſhly Incontinency,by com- 
© mitting them to Ward and Priſon, there 
© to abide for ſuch time as ſhall be chought 
© totheir difcretions convenient for the , 

ry 


city and quantity of their "Treſpaſs. And I. ſiem » Ca. 
& as none of the ſaid Archbiſhops, &. be n would ner 
thereof chargeable, of, to or upon any 5 * 
c Action, or falſe or wrongful Impriſon- * , 
ments, but that they be utterly thereof diſ- 

© charged in any of the Caſes aforeſaid, by 

virtue of this Act. 


This Law, for ought 1 know, ſtands ſtill; H. 8. c. 14. 
in force: But there was a ſevere Law made Made Felony to 
in the 3 ich of H. 8. whereby it was made _—_ 8925 
« Felony for a Prieſt carnally to uſe a We- : 

© man, to whom he had been married or 

$ contracted ; or if he kept company or fa- 

* miliarity with her, or if any Prieſt kept a 

© Concubin, as by paying for her Board, 

© maintaining her with Money, or other gifts 

© or means, to the evil Example of others, he 

© ſhould forfeit all his Goods, Chattels and 

© Spiritual promotions, and be put in Priſon 

for the firſt Offence, and the ſecond Offence 

* to be Felony. xt 


But this ſeeming too ſevere, was the next 3: H.8.c 144 
year Repealed; and it was enacted, * That witigated. 
*ſach Offender ſhould for the firſt Offence = 
*loſe all his Goods, Chattels and Debts, and 
of loſe the profics of all his Eccleſiaſtical pro- 

Ted MW © motions, but only for his life: For the ſe- 
her © cond Offence to forfeit his Goods, Chattels 
the and Debts, and the profits of althis Lands, 
, and of his Spiritual Benefices, Promotions 
m- and Dig nities, for his Life : And for the 
ere third Offence ſhould make the like forfei- 
ght ture, and be Impriſoned during life. 


lity | By 


— = - 
—— — — —— ⁶,ü—ͤl 
f 
. * 


" OR —_—” < 1d = 
- 4. ba « 4 * n . q 
* A” N N * 8 Ad 
* - I Fa 


I44 

31 H.8. c... By an AR of Parliament made in the 

The fix Articles 1 5th of H. 8. which is commonly called the 

ee 2 Act of the fix bloody Articles, by the third 

, Article it was decreed, That Priefts, after thy 
hgve received Orders, mig bt not marry, and 10 
affirm the contrary thereof, was made Hereſy 
and Treaſon by that AF. But this bloody Act 
was repealed by 1 E.6. cap.12. | 

All Laws «s By the Statute of 2 0 3 Ed.6.cap.21. All 

gainſt mar- Laws, Statutes, Canons, Ordinances, and Confii- 

riage of Priefs tutions made againſt the Marriage of Prieſt, 

_ nul and 2e made null and void. | 

Children legi- And by another Statute made 5 && 6 E. 

timate. cap. 1 2. it is adjudged and declared, 7hat the 
marriage of Prieſts is lawful, and legitimate 
their Children, and makes tbem capable to endow 
their Wives, and to be Tenants by the Curtejy, 

But theſe Laws were repealed by the Statute 

of 1 Aar. cap. 1. . 

i Jac. cap.25 However it came to paſs I know not, but 

for ought I can find theſe Acts lay repealed 


See 2 laſt. 68 6. all Queen Elixabetb's time, till x Fac. then 


the latter Act was revived and made perpe- 
cual, and their Children made legitimate. 
See 2 Inſt.6383, So that upon the whole matter, all As 
of Parliament, Canons, Conſtitutions, c. that 
reſtrain the marriage of Prieſts, or that ille- 
gitimate their Children, are made null and 
void; but the Canons and Acts of Parlia: 


ment that puniſh their Incontinency ſtand 


in force. 5 8 
Next let us ſee what Privilege the Clergy 
have right to at this day. Fes 


CHAP 


Ehe Parſons Part I. 


, * SET a : . 2 ö * 29 I Y 
, * 2 _— MY "HOT. N A; * 4 * * "4 : 1 £48 * 1 * ” WM 
us. 1 * : 3 a 0 
” ; . . ® 
: | ö ; R 
* by ry 4 

A * | 

* 1 1 1 N 0 4 
' | . P. | P N $ I ** 
* 7 * 5 * % : 5 6 
: 4 % g 


great Privileges: 
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this day, by the Common and Statute 
Laus of this Realm, and likewiſe by 
the Laws Ecclefiaſticat. 


| What 2 belong to the Clergy ar 


HE Laws of this Realm have allowed 7 Privilige 


1 the Clergy in Holy Orders many 7 N of 


x , 15 8 On £1. 410. 
Firſt, In their Perſons, they are not com- May nc: be Off 


pellable to ſerve in any Temporal Office, as cer, temporal. 


Sheriff, Conſtable, Overſeer of the Poor, &. E:3.c-5- 


Neither can they be preſt to ſerve in the Are | 
Wars; neither may they be arreſted in the yp ,,, 2 
Church or Church-yard, when they are refed in Church 
* attendanc on Divine Service, upon pain of 1 Chur:/-yars, 
* Impriſonment, and ranſom at the King's Crot. de jure 
* pleaſure, and likewiſe to make Agreement N 12 
with the party. 5 70 e. 2 lat.. 


And by a Statute made 1 Marie, it is 
enacted, bes | WP LEA 
That if any Perſon, c. of their own iM Sf z c. f. 
Power and Authority at any time, c. At net be di. 
„ ſhall or do willingly or of purpoſe, by 5 8 
open and overt word, tat, act or deed, * | 
maliciouſly or contemptuouſly moleſt, ler, 
* diſturb, vex or trouble, or by. othe 
' unlawful way og means, diſquiet or miſuſe 
L Lanny 


3 
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any Preacher or Preachers, &c. licenſed, 

© allowed or authorized to pen by the 

Queen, or by any. Archbiſhop or Biſhop 

© of this Realm, or by any other lawful 

© Ordinary, or by either of the two Uni. 

© yerſities, &. or otherwiſe lawfully autho- 

© rized or charged by reaſon of his or their 

Cure, Benefice, or other Spiritual Promo- 
© tion or Charge, in any of his or their Ser. 
© mon or Collatibn in any Church, Chappel, ML 
S or Chyrch-yard, or in other place appoin- 

5 & © red to be preached in. 3 
F Or if any Perſon, ec. ſhall maciouſly, 
.* willingly or of purpoſe, moleſt, let, diſturd, 
© vex, diſquier , or otherwiſe trouble, any 
© Parſon, Vicar, Pariſh-Prieſt or Curate, &. 
© faying, doing, ſinging, miniſtring or cele 
© brating Maß, or other Divine Service, Sa. 
Toraments, Sc. that at any time then after 
© ſhall be allowed, ſet forth or authorized by 
_ - *the Queens Mey al; , 

That the Offender upon Conviction be- 
fore two Juſtices of the Peace, ſhall by 
them be committed to the Gaol without 
bail or mainprize for three Months, and 
\ © after to the next Quarter - Seſſions; where, 
© if he repent and be reconciled, then to be 
© diſcharged of his Impriſonment, finding 
Sureties for his good Behaviour; and if he 
_._ © *'fail therein, to be continued till the nen 

.. , * Quarter-Sefſions. * 


This Act, though made in the time alf ne 
Popery, is ftill in force, and may de eng ite 
cured upon ſuch as difturb the preſent Mi- Wr 
'niſters, Parſons, Vicars and Curates, 1 of 


a (545 - 
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And though it refer to ſuch Church- 
Service as then aſter ſhould be ſetled by the 
Queen, yet I conceive it extends to her Suc- 
ceſſors; and a Settlement by Act of Parlia- 


ment, is a Settlement by the King in the 


moſt ſuperlative manner. 
And the late Act for Uniformity de- 


clares and enacts, That all former Acts for 14 Cir. 2. f. 


1 of Common · Prayer ſhall be of 
force, and extend to the Bock of Common- | | 
E 

The Bodies of Clergy-men cannot be ar- MH» nut be 
reſted upon any Capias ſued forth upon any H. 
Statute-Staple or Statute-Merchant; for the 
Proceſſes are made out conditionally , S; 
Laicus fuerit : And if the Sheriff, or any 
other Officer, arreſt a Clergy-man upon 


an ſuch Conditional Proceſs, I cohceive an 


Action of Falſe Impriſonment lies againſt 
him that does it, or he may have a ſpecial 2 Inft.,. 
Superſedeas out of the Chancery, (that is, the Regiſt. 147. 
Curſitor's Office.) 5 e orig 
And every Parſon, Vicar, &c. is by the Privilege in 
Common Laws of England free from the Ron 
payment of Tolls in all Fairs and Markets, 8 
not only for all the Goods and Merchan- pre from Dl, 
dizes gotten upon their Church-Livings 3 Vid. O. vf. 
but allo for all Goods and Merchandizes by Davis of /mps- 
them bought to be ſpent upon their Recto- Ti 13. 
tes and Church Lirinss. N 

And they are quit of Ponta ge, Murage, 3 
and other like Charges ; and it they be di- Lew. Selden 1n 
[trained for any of theſe, they may have a Drayton's ho- 
Writ out of the Cb##cery, as aforeſaid, made 1 
of courſe „„ or Motion, _—_ vs, cider, 

1 2 ; 2* ng . 
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the Great Seal of England, directed to the 
party that diſtrains or diſturbs them ſor any 
of theſe things, commanding them to deſiſt: 
And if ſuch Writ be not obeyed, the Curſitor 
of courſe will make out an Alias and Pluries 
and if none of thoſe will be obeyed, an At- 
rachment to arreſt the party,and detain him 

till he obey : And this Writ is called, a Writ 

Regiſt. 260.a. De eſſendi quietum de Toloneo, which you may 


Wm ah aac fcc 


F. N. B. 225.f. fee in the Regiſter, or in the Natura Brevium, if | 

But Clergy-men are liable to all publick t 

Charges impoſed by Act of Parliament, and; 

in particular for reparation of High- ways iW « 

1 Ventris 273. | 

Net beundto They are not bound to appear or do Suit e 

appear at Leets at the Sheriffs Turn, or any Leet or Lau- 1 

and . day; and if they ſhall be diſtrained fo to do, i © 

Regitt. Orig. they may have a Writ of courſe in the Cha. 

195.2. cery directed to the Lord of the Leet, com- Ml c 

F. N. B. 166. e. manding him to forbear diſtraining them I 

| for any ſuch cauſe, with like Proceſs as in the a 

 - Laft for his Contempt. | y 

And by the Statute of Circumſpecte Agatir, M ji 

stat. 13 E. 1. it is enacted, De violenta etiam manuum in. g 

2 Inſt. 491, - jectione in Clericum, in cauſa defamationit c 

79%. placitum tenebitur in Curia Chriſtianitatis, dun · n 

modo ad correctionem peccati agataty ; & un 

| petatur pecunia. 5 | tl 

laft.96.4. And if a Clergy-man have Lands by the T 
giſt. Orig. Tenure of which he is ſubje& to be Bailiff 
ENE.17;, Reeve or Beadle, and be choſen into an 
Not to be Bai. ſuch Office by reafon thereof, he has 2 

2. Rei ueſ, Curſory Writ out of the Chancery to di. be 

+ _ charge himſelf. 5 8 ve 

A Writ of Privilege was granted to excuſe i þ: 

th 


the Archdeacon of Roabeſter from being an 
- _ Exper 


/ 
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Expenditor in the Label in Romney-Marſh in 


Kent. 1 Mad. Rep. 2 8 2. 1 Vent.log. I Lev. 303. 

So if the Sheriff or Collector of the gegiſt. Orig. 
Tenths or Fifteens will diſturb them in the 163. a. 
Lands belonging to their Churches, Oc. F. NB. 176. a. 
they may have che like Wric for their dif: 3,4%, c. 
1 and like Proceſs for diſobeying it, % g, of Tenthe. 

But it hath been held, That Tythes may Harvood verſ. 
be extended upon an Elegit for the Debt of Palyn. 24 Car. 
the Parſon, quod mirum : But the Elegit being 1 B-R- per B. 
given by a Statute in which Tythes are not 1 05 
excepted, it will draw in Tythes. 

Anciently if a Clergy-man had been 2 laſt. 63 
convicted of any Murder, Robbery, Burg- 634.63 f. 
lary, & c. he was upon the demand of his * wie 
Ordinary to be delivered over to him, ee. Caſes. b 
where he was to make his Purgation a- 
cording to the Rules of the Eccleſiaſtical 
Laws; and if he cleared himſelf, he was 
acquit without any regard to his Con- * Lindwoog, 
viction at Common Law; but if they ad- cap. Clerici pro 
judged him guilty, then he was to be de- vim. 
graded and kept in Priſon: And this was _ lol. 
confirmed to them by ſeveral Acts of Parlia- „n 
ment. wWeſt. 1. cap. 2. 

But this Privilege was never allowed to Marlbr c. 5 
them in this Kingdom in Treaſon, Petit 25 E, cap. 4. 
Treaſon or Sacrilege. 1 3 

And a Delinquent might have had his } H.). Gif. 


Clergy ad infinitum, till the Statute of 4 H.. 


ſe 


And though this Privilege of the Cler 
be taken totally away in many caſes by 
veral Statutes, and in other caſes Lay-men 


have it in common with the Clergy , if 
they can read as a Clergy-mag ; and though | 


L 3 the 
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the delivery of them over to the Or dinary 


be totally aboliſhed ;. yet the. Clergy that 
are in Holy Orders at this day, retain ſome 
of their ancient Privileges, which the Lay. 
men are not capable of. 
Co . 50. For if a Clerk in Holy Orders be con- 


Bro,Cor.2 17. victed, (that is, found guilty by, the Petit 
17% %%% Jury) of a Crime for which the benefit of 


—_— Clergy is allowable, at this day he ſhall 


not upon the allowance thereof be burned 
in the Hand (as a Lay-man ſhall) upon the 
producing of his Orders; and if he have 
not them with him, the Court may, ex gratis, 
give him time to produce them till any other 
Aſſize or Seſſions. e ee eee 
co 2 laſf. 53. And a Clerk in Holy Orders, at this day, 
Se 2.13. ſhall have his Clergy 4d infinitum, from time 
21. cop i. to time, which no Lay man can have above 
1 E E. cap. 1 2. ee 85 OY 
dee Co. a Inſtz. The Goods of Clergy-men were by ſe 
St. 3 E1.c.1. veral Statutes exempted and free d from 
8 ==" the King's Purveyance ; but his Majeſty 
1 K. 2c. . having by Act of Parliament graciouſly 
Purve ance, releaſed this duty, the Laity hath the ſame 
| Privil: ge. . de dl 
2 Inft.267. A Clergy-man ſhall not be amerced the 


Not amerced higher in reſpect of his Church-Living or 


Jor ihe Churth- Benefice. Mag. Cart. g. 14. Ce. 2 Inf. 29. 


Regif. Orig, Nor ſhall any Execution be executed upon 
289. the Goods of his Church, nor any Diſtreſs 
F. N.B. ?9. taken in the ancient Fee thereof; but other- 
. res, Wiſe it is of Lands of late purchaſe: And 

2! the Churches, if he fear any ſuch thing, he may have a 
Protection in Chancery cum clanſulg: (Luis 


nelurnas, ) i 
„ 


' ; * | If 


* 5 ! ts 
" * 1 l . 
F \ 
* * 
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If an Action of Treſpaſs, Debt, Account 2 Inſt. 4. 


or other Action, wherein Proceſs of Capi: No Capi as #- 


lies, be brought againſt a_Clerk in Holy 4 F., 0 Clerk, 


Orders, and the Sheriff upon the Original 2, E. 3.44. 
Return, that the Defendant is, Clericus Bene- 
jatus nullum babens Laicum feodum ubi ſum- 
moneri poteſt; in this caſe the Plaintiff can- 
not have a Capias to arreſt his Body, but a 
Writ to the Biſhop to compel him to ap- 
ar. | | 
1490 by aStatute made in the Fiftieth year 50 E z. cs. 
of Edward the Third it is recited, * That 
© as; well divers Prieſts bearing the ſweet 
«Body of our Lord Jeſus Chriſt to Sick 
© People, and their Clerks with them, as 
© otherwiſe divers other perſons of Holy 


| © Church, whilſt they attend to Divine Ser- 


vices in Churches, Church- yards, and other 
* places dedicated to God, be ſundry times 
taken and arreſted by Authority Royal, 
and Commandment of other Temporal 
Lords, in offence of God and Holy Church, 
© and alſo in diſturbance of ſuch Divine Ser- 
'yices: The King wills, and grants, and 
© defends upon grievous forfeiture, that none 
do the ſame. ' henceforth ; ſo as Col- 
luſion or feigned Cauſe be not found in any 
Jof the ſaid perſons of Holy Church in 
* this behalf. SY 

In the firſt year of R. 2. there was another 1 R.z. cap. is. 
Statute made to the like effect, with this 
added, That be party convicted ſhould be im- 

4 and made agree with tbe 


* vu 
I 


priſaned, ranſomed, 
party ſo arr eſted. 


EE 
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Co. ia. Rep 39. So that if any Parſon, Vicar or Prieſt iſ 
| be arreſted in going, ſtaying or retur. 
ning to do Divine Service, according to his 
duty, he may have an Action upon this 
Statute, and recover Damages, and have 
the party Fined and Impriſoned that 
made the Arreſt , and the Clerk that is 
_—_— may have the benefit of theſe 
Ke: £251 ; GLC £1: 07 270 


Privilege of And note, TH. .t all the Privileges of 
zhe Clergy cen. the Church of England are confirmed 


fe $1 ow by the Statute of Magna Charta: And i © 
ments. ſo they were for the moſt part at the r 


opening of every other Parliament 
after, till the beginning of the Reign 
of Henry the Fifth. How it came then 
to be diſcontinued by the negligence 
of the Clergy, or for what other cauſe, 
T know not. 


And fo having thus briefly mentioned 
many of the Privileges of the Clergy, 
whereof the Common Law takes notice, G 
and to which they have right at this day, 1 L. 
by the Laws and Statutes of this Realm; 
next I will ſhew the Reader what Privi- fin 
leges they pretend unto, at, and by the fa. 
Canon and Civil Law, which Mr. Lindweod Wb 
reckons up in Fourteen particulars: 
Cap. Tf ſta- wen 3 

tuimus verb. Prim, In hoc quod non com veniantur co. 'th 
Clericali Pr ram Fudice ſecalari. Vide Concil. Agathi I of 


vilegio. Concil. f 
Agat ba. c. 2 3. Canon * = th 


But JW: B 
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But this Privilege has not been allowed Vid. stillingfl. 

to them here in England; and this was Re- 7e Feel. 

ſolved in the 7h year of Henry the Eighth, pe 

in the Caſe of one Dr. Horſey, Chancellor Kelway = 

of the Biſhop of London,” Of which Caſe, &c, | 

for the rarity, I will give the Reader a brief 

account, and it was thus: 

One Jobn Hum, a Merchant of Londen, 

© had profecuted Horſey in a Premunire ; 

© whereupon Horſey cauſed Huvn to be ar- 

(reſted for ſuſpicion of Hereſy, and com- 

© mitted him to Lollerdi-Tower, being the 

* Biſhop of London's Priſon, and in a Mor- 

© ning, ſoon after, the Priſoner Hur was 

© found dead and hanged in Priſon: And it 

© was given forth, That he had hanged him- 

(elf in his Girdle; but notwithſtanding it 

© was believed, that Horſey and the Gaoler 

had murdered him. | 


© This coming to the Gaoler's Ear, he tcok 
(Sanctuary at Weſtminſter ; upon which, and 
other great Circumſtances, Hor/ey and the 
Gaoler's were by a Coroner*s Inqueſt in 
London, upon view of the Body, found 
* guilty of the Murder; and Horſey, as 
* ſhould ſeem, being in Orders, (I dare not 
"fay, 2 ſtood upon this Privilege, Not 
to be Tried before Temporal Fudges. 


And this being a Diſpnte between 
'the King's Prerogative and the Privilege 
"of the Church; the King, at requeſt of the 
Temporal Lords and many ofthe Commons 
"in Parliament, called before him at the 
* Blackfryars, divers of his Spiritual Cs, 
Es | * Divines 
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ens. c. 2. 


Ce Barſons 
70 1 and Canoniſts; where the Clergy 


had one of their Counſel argued for their 
Privilege, and Dr. Standiſh , a Learned 
© Divine, argued for the King : But the great 

_ © Offence taken was againſt the Abbot of 
4x * Winchcomb, who i in his Sermon preached 
© at Paul's Croſs, in the time of the Parlia- 


ment, had affirmed, That the Act made 

4H 8. (which took away. Clergy from 
© Laicks in many Capital Offences, but not 
© from Clerks in Holy Orders) was againſt 

the Law of God, and Privilege of the 
« Clergy, and that the Makers. of: the. ſaid 
Act had incurred * e of the 
t Church. 3 | 


Soon aſter Dr. ab had 4 
for the King, was cited beſore the Con- 
vocation, and there charged with matters 

* of Hereſy , ariſing from matters which 
had paſſed in his Argument; whereupon 
he made his application, to the King, who 
© being ſatisfied of the jultneſs of his Cauſe 
by Dr. Veiſcy, Dean of his Chappel, aſſem · 
r bled all his Judges and Counſel Spiritual 

©and Temporal, and divers of the Parlia- 
ment.: men: And after hearing of Di- 

© vines, &c. the Judges dedlared,,* hat thoſe 

of the Conwecation- Houſe that were at the 
* awarding of the Ciration againſt Dr. Stan- 
l 13. were in a FP. 0 ids fin 


1 


by ro 


— 
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good and religious Kings of this Realm, and 
© many good and holy Fathers of the Church 
© had been obedient to it, and content with 
the Law of the Land in this Point, “ © 
And Dr. Veiſey gave the Reaſon, Becaxſe Selden de Dec. 
© the Canon in that Point was never received or in Pref. g. Re- 


{ 


* allowed in England. — 


© But the Clergy not being ſatisfied, the 
© two Archbiſhops (wo affirmed, that they 
ere bound * by Oath to maintain the Nota. 
© Privileges of the Church) moved the 
King, that to avoid the f Cenſures of the + Nota. 
Chu rch, he would refer the matter to the 

Pope. 


But Henry the Eighth ſtoutly anſwered, 
© That He, by the Decree and Sufferance Selden's Tirle- 
* of God, was King of England, and the of Honour, 19. 
© Kings of E»glend in time paſt had no Su- 
* perior but God only; and therefore know, 
that he would maintain the Right of his 
Crown and his Temporal Juriſdiction, as 
* well in this Point as in all other. 


* And after Horſey (that all this while had 
been protected in the Archbiſhop's Houſe 
at Lambeth, the Biſhops having made his 
peace with the King) appeared privately 
in the King*s-Bench, and pleaded Nor gailty 
to the Inquiſition ; and Erneley the King's 
Attorney confeſſed the Plea, whereby 2 
* Horſey was diſcharged (the more pity,) ped 4 
and the Biſhops promiſed to diſmiſs Stan- | 
* diſh: And ſo this Point was ſetled againſt 
„the Church, as twas very good reaſon, 
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I ſhall make no Comment upon the Cafe, 
though there are many things in it worth 
obſervation ; and thoſe that are not ſatif. 
fied with this ſhort account of this Cafe, 
may read it at large in Rel Report, 
with all the Circumſtances, 187 the Reader 
will not think his time ill ſpent, but with 
me praiſe God, that the King and Na. 
tion are free d of = Popiſh Bondage and 


Clergy. 


' 2. The ſecond Privilege mentioned by 
Lindwood, is, A verberans Clericum incidi 
in Canonem. 


This Privilege i is confirmed to aha _ 
by the Statute of Circumſpecte Agatis, that 
the Spiritual Court ſhould 4 Juriſdiction, 
de violenta manuum injectione in Clericums, 
but the end of ſuch Suit in the Spiritud 


Court is only, pro ſalate anime, by Excom. 


munication or Penance. 

And if a Clerk ſhould fue i in the Spiritui 
Court in point of damage, he runs himſel 
in danger of a Premunire ; for the Ecole. 
fiaſtical Judge may proceed only ex E 
to correct the ſin. 

But if the Clerk will in this rer dr 
mages, he muſt bring his AI at Com 
mon Law. 


And note, That ſuch Suit in * Spi Oe 
- Order can My ſued by one in no 
ers. 


3 7 Thx 


af 3. The third Privilege, Lindwood men- 
"1th tions, is, Qsod non vocantur ad onere ſecu- 
__C , J is. | 

25 i" This Privilege the Common Law al- 


ſows; but it muſt be intended of ſuch 
der Charges as were at Common Law, but not 

vin of new Charges by Statute Law; in which 

Na. che Clergy are not exempted , as hath 

and 90 ſaid before in the beginning of this 

Chapter. | 

Ad yet note, That the Clergy, till the 

by late Rebellion, granted all their Subſi- 

ad; dies in their Convocations ; but in the 

late Acts of Parliament are taxed pro- 

miſcuouſly. 


4. The fourth Privilege Lindwood men- 

tions, is, Quod poſſunt facere Collegium ubi boc 

Laicis non licet. | | > 
It is true, that before the Reformation Vid. Dyer 267. 

the Clergy have erected Colleges, Abbies, b.. 81. a. 

Priories, and other Spiritual and Religious bg MO 

aal Corporations by the Licenſe of the Pope, © © 

nſel n t - Biſhop ; but generally confirmed by 

ole the King. X 

fa But without Licenſe of the Biſhop of the Conc. Agatha. 

" WW Dioceſs, it was forbid to erect any ſuch by Can. 18. 

a ſeveral Canons; and by ſuch Licenſe, I e e HAG 

on. take it, a Lay-perſon as well as a Clergy- * 

man, might have erected a College, Cc. 9 1.5.16 b. 

BZut here in England, the Clergy never had Dyer 8 1. p.64. 

it greater Privilege than the Laity in this K 267.P. 12. 

matter; for no ſuch Corporation could 4 07.5. 

ever be erected here but by the Royal Au- 

thority. Ts 


5. The 
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2 ſoft. 492 - 


power to determine the right or propert 
er Se 3 * 98 
6. The ſixth Privilege, is, Juod coders Pri. a? 
vilegio gaudent perſona & familia: | 
This Privilege holds no further here in 14 
Eegland, than in ſuch particulars as are men 
tioned in the former part of this Chapter. I 
7. The ſeventh Privilege by Linduwullf. 1 
mentioned, is, Quod facientes Statuta contra theſ 
Clericos ſunt ipſo facto Excommunicati. oo 
He that would attempt to put this Priyi- 
lege in execution, would endanger to run Cle 
himſelf in a great Præmunire; and many Sta. e 
tutes have been made againſt the Clergy in the 
the height of Popery, as the Reader may 
find in many parts of this Book. 
8. Theeigth Privilege, is, Quod ſoli Cl: 
rici poſſunt beneficium Eccleſiaſticum obtinere. 
his is allowed without Diſpute. 
9. The ninth, is, Quo per lieras impetra. 
tas contra Laicum, cum clauſula generali noi 
poteſt Clericum con veniri. 
I muſt leave this to the Civilians to deter. 
mine; for I muſt ingenuouſly acknowledge, 
I do not underſtand the meaning of this, 
nor the next; which is, _— 
10. Qsod in Civili nomina ſportularum now 
tenentur dare niſi quatuor ſiliquas. - 


Hæc tamen de jure Canonum non 
debentur, ſays the Author; and then 


11. fwd 


proceeds, 


Fs. * 
. 


ll. 15: Luod de Acquifitis lioet fint in poteſtate 


Patris unt teſt ari. 
Hen Thi and the next Privileges, are in the 
Eng. 


> not 
erty 


by the Common Law: | 

12. Quod ſine conſenſu Patris agere poſſunt 
vo rebus ſuis recuperandis. 

13. The thirteenth I muſt leave it as 1 
find it; and it is, Quod now pignorari. 

14 The laſt is, 2nod ſi ſciente Domino ſer- 


ate. | 

I do not find any ſuch Privilege allowed 
in England, but it may be reaſonable enough; 
theſe Four laſt : are only known to the Civi- 
lians, to whom I leave them. 


Clergy by the Canon and Civil Laws: But I 
vin oonceive they receive more benefit by thoſe 
/ "Mithe omar Law allows to them. 


Spiritual Law and Courts, and not oppoſed 


ous efficiatur Clericus liberatur 2 Domini pote- 


And ſo much for the Privilege of the 
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other Enhgns of Honour in memun 
of the Dead, and of Church Oris. 
ments, and at whoſe Charge to bt 
provided „ and what remedy again 
thoſe that ſhall commit any Treſpaſs 
in the Church, Church-yard , or in 


CHAP. XI. for 

wor pro 

41 

How the Law ſtands concerning Churches, Mi 

Chappels, and Church-yards, in hon ,,, 
' the Freehold is, and how to be Re Whf 
|. paired , and concerning Seats , Bu „ 
| rials, Tombs, Coats of Arms, ani of 
I 7. 


breaking up Tombs, taking , carryi 
away > > 15 of th 8. 
7 N 
Goods or Ornaments of the Church, i .,. 
Sc. | | the 
| del 
THE word CHURCH is taken from Rs 
the Saxon word Cine, or Cipic; to 
which Name is ſtill retained in the North pre 
parts of 1. and 1 by chan- WW an 
ging the C into K, as was uſual wich the 1: 

Church unde Engliſh Saxons ; in Latin Eccieſia, or Baſilits 


— from the Greeks ; and it hath in the Holy 
| The ſeveral Scriptures ſeveral acceptations ; for ſome- 
„ accepration, times it is taken for one Family of the 
| Faithful People of God, as 1 Cor. 16. 19. 
| Rom, 1 6. 4, 5. Sometimes for the Chriſtian 

8 People 


Chap. 12. _ Counfſelloz, 3 8 

People of one Country or Province, Rom. 6. 

23- Sometimes a Council or Synod is taken 

for the Church, Mat. 1 8.17. and ſometimes, 5 
uni verſs fidelium per totum terrarum orbem 9 


$ 


diffuſorem multitudine: And ſometimes for the The Materia! 
ze, rere Church,as 1 Cr. ir iS and 14.34. Church, quid. 
5 And that is the Church of which I am 
hon now to Diſcourſe, Thet ir, 4 Building made Diſtinctio 1. 
Re. F Stone, Brick, Timber, and other Materials, Nemo Ecele- 
Bu. ¶ for the meeting of Chriffians to bear the Word 
aF God rage end ag l and to 5 n in ml 
nor) Prayer and other Religious Duties; built by tbe 
"WU Licenſe of that Biſhop in whoſe Dioceſs the ſame 
„ ereied,ond by bitn conſetrated to that Service, 
n Office peculiarly belonging to the Office and * 
10 Bi Dignity of tbe Biſhop. 1 
paſs See the ſeveral Acceptations of the word 
" in WW Charch, in King's Enquiry. of the Conſticu- 
71 ton, e. of the Primitive Church; L. 1. c. 1. 5 
r 
* The Ancient matiner of Founding Chur- Ta manner of 
ch, ches, was, After the Fotinders had made funding of 
their applications to the Biſhop of the Dio- _ nent 0 
els, and had his Licenſo, the Biſhop, or his „) © 
Commiſſioners, ſet up a Croſs, and ſet forth _ . 16. C. 1. 
rom I the“ Church-yard where the Church was 3 5 
MC; to be built, and then the Founders might Lat. Concil. 
orth proceed in the Building of the Church; Chalcedon . 
gan- and when the Church was finiſhed, the Bi- Can. .. 
ſhop was to conſecrate it; but not till it TT 
was ae and before the Sacraments clade as pose 
were not to be adminiſtred in it. See Sril- ſus habet. C- 
ligt. Eccl. Caſes, 238. | 1-457" Wl 72 5. : 
lie, 30. c. 17. q. 4. de conſecratione diſtin, 1. nemo Eccleffam. 80 | 
Sir Tho, Ridley': Piew of rhe Ci m Erbe, Laut 191. mire if 


M 1 


this matter. 
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3 Inft201®.* But by the Common Law and Cuſtom 
ph on 4 build of England, any good Chriſtian may build 
2 Church without the Licenſe of the. Bi. 
ſhop, which was confirmed by the Pope at 
the requeſt of King Fohs, with this quali- 
fication, fo that it were with the Biſhops 
conſent, and not prejudicial to any ancient 
Churches: But however the Law takes no 
notice of them as Churches, nor have they 
z Inff.2032., any privilege, till they be conſecrated by 
_ the Biſhop. e 8 „ 
Where aChurch And in ſomes caſes, though a Church 
Joe > 76-00N- have been conſecrated, it muſt be re- conſe. 
2 Niciæ Crated ; as in caſe any Homicide, Adultery, 
pars 3. diſt. 2. Or Fornication ſhall be committed in it, or 
Ecclefiis ſemel. the Church burned : But the re- building of 
id. Si morum. the Walls, if the Altar (that is, the Com- 
munion Table) were not removed, requires 
no new Conſecration, nor Churches conſe- 
Ibid. crated by Hereticks, In fide Sanctæ Trink 
| tetis in forms Eccleſia, are not again to be 
confecrated. | 


Diviſion, The Church conſiſts of Three principat 
Parts, that is, the Belfrey or Steeple, the 
Body of the Church with the Iſles, and 

publick Chappels, and the Chancel. | 


In whom th The Freehold of the whole Church, and 
 Frabold is, Church-yard, are in the Parſon or Re. 

11 H.4.12.2, Qor, and therefore the Parſon may have Ne 
w/o an Action of Treſpaſs againſt any Body 
9 — '- that ſhall do any treſpaſſable act in the 
8 H.7.12 Church, or Church-yard ; as in breaking 
38H.6.19, | „„ 
19 176 36 HI. 6. 19. Is H.7.8. Noy 104 | 

| : Geats 


Chap 12. Counſello:. | 
Seats annexed to the Church, in breaking 
he Windows, cutting the Trees, or taking 


＋ way the Leads, or any of the Materials of % 

ali he Church, or for pee Windows, the * 
oe party may be indicted and fined, and bound -% 
PP his good Behaviour. e E 

ent e nis 8 | od | 

0 i The Body of the Church, the Belfrey, vb. i: to 


and all publick and common Chappels, 7 

ithin or adjoyning to the Church, are by N : 

be Laws and Cuſtom of England, to be re- Cake 5.67 b. 
edited, maintained and repaired , at the stath. tit. Ac- 
charge of the Pariſhioners and Land-holders come. 
within the Pariſh ; and herein the Com- 


on Law and. Cuſtom of England is kinder 


of o the Clergy , than in other Countries 
118 7 1 . « 
res bore the whole charge lies upon the 
ſos \ ector. 


Ancienty the Biſhops had a Third part row Churches, 

ff the Tythes and Offerings, in ſome places were anciently 

2 Moiety, and in ſome places a Fourth ie. 

part, and in conſideration thereof were 

bound to the Repair of the whole Church; 

hut upon a Releaſe of this Intereft to the C1045. 

Rectors, they were acquitted of the Repairs Quiz vero & 

ef the Churches, and had only two ſhillings E 

| . n ra- | 
or the Honour of the Biſhops Chair, in lieu ,, —_— 

thereof, called Carbedraicum, Which duty (as Cathedraicum, + 


c- take it) was never. paid in Exgland; and ber it come | 
Hh the Reaſon might be, - becauſe the Biſhops ne. 
4 ere were never charged with the repair 


f che Churches, and had therefore no 
ſnare in the Offerings; tamen inde quære. 


l 
<4 and not elſewhere. 


| Prohibition lies But in caſe the Bounds of the Pariſh com 


= | _ The Parſons. Pan! 
Who is to raiſe The Churchwardens are to raiſe ih 


4x 


Money for the Money for the repair of the Church, ay 
N *he are to make the Repairs; and for the raiſiy 
8 Monies to that purpoſe, they are to mal 


their Levies in this manner: 


The manner to The Sunday before the churchwarden 
make a Levy deſign to make a Levy, they are to gin 


| forthe burab publick Notice in the Pariſh-Church, imm: 


-_ - « » diately after Common-Prayer, of the tim 
Co.5.67.5.* and place deſigned for making the intend 
Levy; and then ar the place and time a 
pointed, the Churchwardens and the B 
Tiſhioners, there met, are to conſider why 

Sum of Money will be neceſſary to be rail 

for ſuch Repairs as ſhall be then needſil, 

and after they, or the major part of th 
Pariſhioners, there met, have agreed whit 

- Sum is 8 2 then they, or the 
mmajor part there preſent, are to proceed 
Srl a 2 an i upon all the P- 
How it is to be riſhioners and Land- holders within the - 
recovered. riſh; and if any of the Pariſhioners 'reful: 
Star, Gircum. to pay their Rates, being demanded by th; 
ſpecie Agatis, Churchwardens, they are to be ſued for, an 
17 £1. -: to be recovered in the Eccleſiaſtical Coun, 


. 
. v4. 
3 


2 ; where che in diſpute in the Eccleſiaſtical Court, that is 
m if the Party aſſeſſed aver that the Land fo 


Pariſh are em. Lich he is afſeſſed lies in another Pariſh 


8roverted. - | ; 9599 1 
2 Rolle2gt. and not in the Pariſh where it is aſſeſſed, 
12.5. if the Party be contentious he may hare1 


Ppęohibition, and try ĩt at Common Law. 
| And 


Ira. EED Fase 


ga 
Q 


wc | 1 . | 
A | * At); 12. Counſelloꝛ. 
ſe the 


1, anififeogether at ſuch meeting, refuſe or neglect 4, if the 


raility 


1 joyn in making ſuch Aſſeſſment, or refuſe 


o meet, I conceive the Churchwardens, ha- 
I may pro- 
N 


For if the Churchwardens ſhall neglect to 
make the irs when duly admoniſhed 
by thoſe that have the power to viſit, within 
acertain time the Ordinary or other Viſitors 


arden 
> gin 
mms 
tim 
endet 
e 2M Churchwardens by Eccleſiaſtical Cenſures, 


to compel them to do it: And the Law ne- 


have not means to effet., | 
And it ſhould ſeem in this caſe, That the 


beetle Judge, for their neger in this 


Churchwardens cannot proceed alone, but 
muſt compel the Pariſhioners to do it b 

Eecleſiaſtical Cenſures: Ideo quare. 1 Mod. 
Rep. 99. 294. 236. 1 Ventris 367. ö 


ſhall limit, they may proceed againſt the 


Pariſhioners 
will not make 


Cap. Archidiae,. 


verb. Subpæua. 


yer compels any body to do a thing, they 


Pariſhioners are likewiſe puniſhable by the 


But ſome are of Opinion, That the Hetley 61, 


And it ſhould ſeem, that by cuſtom Lands 2 Ralieyos, | 
in a foreign Pariſh may be charged to the 26. 


repair of the Church. 
N . 2 | | 
And if any perſon find himſelf aggrieved I wo be re- 
i at the inequality of any ſuch afſeflment, his bv agei 
led Appeal is to the Eccleſiaſtical Judge, who is — or 
red to ſee Right done. N £ 2 Roll.289. 
7 eke TTY i os | H. s. 3. 67. 2. 
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And if the Pariſhioners, when they come it t be 


Landlords nat 


taxable for 


their Rents. 


ceives, is not chargeable to the repair of the 


| Theſe Taxes are 
upon the perſen 
in reſpe# of 
the Land, 


bo is charge» 
_ able to the Or- 
: Wames. 


Rolls 291,k. 
1.2. 
2 Biownl, 10. 


Laudbrds 
chargeable. 


Land-bolders 
are, and the 
Reaſons. 


my knowledge. | 
$1 Secondly,lt is poſlible the all, or the greateſt 


2 by Foreigners, and it were unreaſonable in 
{ach caſe to lay the whole charge upon the 
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Every one that holds any Lands within 
the Pariſh, is in Judgment of Law a Pr 
riſhioner, chargeable to this Tax; but th 7 
Landlord, in reſpect of the Rent he 2 cha 


Church ; nor in that reſpeR can be ſaid ; Bel 
oo 7 
And theſe Levies are not chargeable upon 
the Land; but upon the perſon in reſped 
of the Land, for the more equality and in. 
differency. n | 


But there has been ſome queſtion made if + 
Where one that holds Lands in one Pariſh, 
and reſides in another, may be charged to 
the Ornaments of the Paaiſh- Church where 
he doth not reſide? And ſome Opinions 
have been, That Foreigners are only charge 
able to the Shell of the Church; but not t0 
Bells, Seats, or Ornaments. TY 


But I conceive the Law to be clear other 
wile, and that the Foreigner that hold: 
Lands in the Paryſh, is as much obliged to 
pay towards the Bells, Seats and Ornament, 
as to the repair of the Church ; otherwiſe 
there would be great confuſion in making 
ſeveral Levies, the one for the repair of the 
Church, the other for the Ornaments, which 
I have never obſerved to be practiſed within 


i 


part of the Land in a Pariſh may be held 


nm mh g> uo = SY OO 


Inha- 


„ Counfelloz, | 167 


+ >, 


Inhabicants, which may be but a poor Shep- 


herd. ? | 
Thirdly, The Reaſon alledged againſt this 
charge upon the Foreigners, is chiefly be- 
cauſe the Foreigner has no benefit by the 
Bells, Seats and Ornaments. | 


Which receives an Anſwer in Feofferies Co.5.69.b. 

Caſe ; for there it is Reſolved, That Land- 
holders, that live in a Foreign Pariſh, are 
in judgment of Law Inhabitants and Pa- 
riſhioners, as well in che Pariſh where they 
hold Lands, as where they reſide; and may 
come to the Pariſh-meetings,and have Votes 
there as well as others. Et 


For Authorities in the Caſe, it is clear by Lindw. Cap. 
the Canon, That all Land-holders in ipſis Licet paro- 
degentes, vel alibi, ad quavis onera Pareckia- 2 
nos ipſos ipſam Eccleſiam & Ornamenta ejuſ- 

m concernentia , & es in bu de jure ve! 
conſuetudine incumbentia , conſideratis poſſeſſio- 
num G. redituum bujuſmodi quantitatibus , 
cum ceteris parochianis Ecclefiarum prædicta- 
jum, quories opus fuerit, contribuere teneantur. - | 

And I have ſeen a Report under the Hand Jurhoriries. 
of Mr. Latch, that it was Reſolved in Will. 
mot 's Caſe, H. 6. Fac. B. R. and in Chefter's 
Caſe, 10 Fac. That a Foreigner that Feld 
Lands in another Pariſh wherein he did not 
reſide, was as much chargeable to the ancient 
Ornaments of the Church, as Bells, Seats,&c. 
as thoſe that lived in the Pariſh; . but that 
ſuch Land-holders could not be charged to 
new Bells, Organs, &. e 


M 4 And 


F * Rr” 1 


1 Bu ſtr. 20. And Mr. Bulſfrode reports a Caſe about 

the ſame time, That the Chief Juſtice Flew. 

ing, and Mr. Juſtice Williams, were of the 

lame Opinion, and gave this Reaſon, That 

the Foreigner might come to Church if he 

_ pleaſed. © | 

And having ſaid thus much to this matter, 

Quere. I muſt leave it a Luere amongſt theſe diver. 
| ſities of Opinions. 1 ES Gb 


2 Rolls 291.k. It hath been reſolved, That the major 
Jaa. Po. part of the Pariſhioners may make a Ley 
. for new Bells or Organs. 
If jome ſhould But it in the making a Levy for the re. 
be omitted in a pair of the Church, ſome of the Pariſhio- 
3 oY ners or Land-holders are omitted, if the 
e, ba Churchwardens ſhall ſue upon ſuch a Levy, 
Ibid. 250. H. io. 2 Prohibition lies in the caſe ;  Famen 
+7 -» | 
1 Though generally all the Pariſhioners and 
Land- holders within a Pariſh ought to be 
taxed towards the Repairs of the Church, 
as has been ſaid; yet that Rule admits ſome 


* 
— 


Exception. 
40 F 


free dfeqmtheſ b derived our of it ate not chafgeable to th 
7 repair of the Body of the Chur eple, 
— 11 of publick Chappels or Orna ents,being at the 
The Rector and whole charge of repairing the hancel, 

— 8 V 3 | 
The Founder, Secondly , The Founder of the Chur ch 
aj may preſcribe, That in reſpect of the Foun: 
per Nendene * Jatiort, he and his Tenants have been free'd 
from the charge of repairing the Church. 


Third, 


Who may be For, Firſt, the Rectory or e which 


po *« 4 4 


Chap, 2. Counſelloz.. 


the Mother-Church, they have been free'd 


169 
Thbirdly, It hath been reſolved, that the The % 
Inhabicants of a Chappelry may preſcribe, ee. 
That in conſideration that they have time wp 54 
out of mind paid Three ſhillings four pence, - & -y 99% 
to the Repair of the Mother-Church, or at 

their own charge repaired a certain part of 


from all other charges about the Repair 

But a Preſcription by the Inhabitants of Noy 41. contra 
2 Chappelry, That becauſe they have time : Rolls 290. 
out of mind repaired ſome part of the Fence op 
8 the bye er — have been free'd — 4 cs 
rom the Repair of the Mother-Church, Hob.67. 
has been diſallowed. oy ; 

And yet there hath been ſome Refolu- 2 Rolls 230. 
tions, that the Inhabitants of a Chappelry I.. L, conc. 
may preſcribe, That in conſideration they 3 
have repaired their own Chappel time out ic war Reſolved 
of mind at their own charge, that they P.42 El. B. R. 
have been free'd from the charge of Re. nen the 
pairing the Mother-Church ; but there be- G Ah 
ing Opinions + . muſt leave it church def 
u a Quere : But the better Opinion ſeems Fari 
againſt ſuch Preſcription. : — 5 
I a petit Fer ee take a Standing ure. 
weekly in the Market to ſell his Wares, he + — 
ſhall not for this be charged to the Repair _ Hutton. 
of the Church. | H. 4. Car. i. 

A Preſcription, That the Arable Lands Hetley 133. 
within a Pariſh had time out of mind been | 
only charged to the Repair of the Church; 4 
has been diſallowed ; for the Houſes are as N 
well chargeable as the Lane. 4 


NY 
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Churches uni. 
ted, how to be 
repaired, 


Ce Parſons part I. 


If two Churches be united, at the Com- 
mon Law, the Repairs of the ſeveral Chur- 
ches ſhall be made as before the Union. 
But by the Stat. 4 & 5 W.& M. c. 12. the 
Pariſhioners of the Church united are made 
contributary to the Repairs and Ornament 


of the Church to whom the Union is made. 


Vide Stat. 

And fo much concerning. the Repair of 
Paciſh-Churches and publick Chappels an. 
nex'd to them; and as for the Repair of 
other Chappels, I ſhall defer cill I come to 


ſpeak of Chappels. 


I did purpoſely omit, in the former Edi. 


tion of this Book, to ſpeak of the Repair of 


Chancels, leſt I ſhould have raiſed a Que 


ſtion I could not determine; but the Point 


has lately come in queſtion Judicially, and 


I ſhall tell the Reader now what I have 
learned on this Subject. 
Regularly, the Repair of the Chancel, 


boih by the Canon Law and Cuſtom of 


England, is to be made by the Rector or 
Parſon of the Pariſh, which he is compel.- 
lable to do by Eccleſiaſtical Cenſure, Suſ- 
penſion and Sequeſtration. 

But the great Queſtion in this caſe is, 


where there is an Improprietor, how to com- 
pel him to do it, the Rectories and Tythes 


in that caſe being become Lay - ſee: But thiz 
Point} coming lately in queſtion in the Cen- 
mon- Pleas, between Walwin and Aubry, it 
was agreed to both by the Counſel that at- 


- gued on both ſides, and the whole Court. 


Firſt, That che Impropriators are charge- 
able wich the repairs of the Chancels, 


A. 1 moi © =>. 
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; Secondly, That they may in the Eccle- 
ſiaſtical Courts be compelled by Ecclefiaſti. 
cal Cenſures to repair them. 


But the great Queſtion was, Whether the 
Biſhop might ſequeſter the Tythes, they be- 
ing now become Lay-fee? Which Point, by 
reaſon of ſome miſcarriage in the Pleadings, 
did not receive a determination. 

Many Prefidents were ſhewed in Point, % 
That impropriate Tythe had been ſeque- 


ſtred by the Eccleſiaſtical Judge in this caſe, 


both before and ſince the War; and the 


better Opinion ſeemed to be for the Seque- 
ſtration, it being agreed that the Ecclefiaſti- 
cal Court has Juriſdiction of the cauſe, and 
that being one of the ordinary Proceſſes of 
Court. ; | 5 
The next thing to be ſpoken of is the Seas i: 
Seats in Churches, built for the eaſe of the Churches. 
Pariſhioners to fit, kneel, and ſtand in, for 
the hearing the Word of God read and 
preached, and Joyning in Prayers, and 
other Religious Duties, with the other Pa- 
tiſhioners. 1 | 
'\ Theſe are to be built and repaired as the By whon to 
Church is to be, at the general charge of the red. 
Pariſhioners, unleſs any particular perſon be 
chargeable to do the ſame by Preſcription. | 
The Seats ought to be regular, and of In what max. 
a moderate height, that the Behaviour of ver 1e be bus. 
the Pariſhioners may the better be ob- 
ſerved ; and if any Body of their own Who may build 
Heads ſhall preſume to build any Seat in Scat. 
the. Church without the Licenſe of the Or- 
dinary, or conſent of the Miniſter and 
Churchwardens, or in any inconvenient 

| place, 
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place, or too high, it may be pulled down 

by Order from the Biſhop, or his Arch- 
*DantriesCoſe, deacon, or by the *Churchwardens, by the 
T. a. lac. CB. conſent of the Parſon ; for the Freehold of 
| „ the Church, and all things annex 'd to it, 
= 3 b. are in the Parſon: And therefore if any 
one preſume to cut or pull down any Seat 


Seats cut or 
pulld dews, annexed to the Church, he may have an 


who ſhall have Action of Treſpaſs againſt the Miſdoer 
the Materials. (though he formerly ſet it up) if he do it 


without his conſent or order from the Ordi- 
8 H. 7. 12. nary; but if the Seat be ſet looſe, he that 


built it may remove it at his pleaſure, as I i 


Conceive. | 
| What the Par-. But though the Frehold of the Church 
fon may do in be in the Parſon, yet he cannot pull down 
the Church. any of the Seats anciently erected, or of 
| late erected; but by Licenſe from the 
Biſhop, or by the conſent of the Church: 

wardens. 


Noy 108. If any Seats annex*d to the Church be 
pulled down, the Property of the Materials 

is in the Parſon, and he may make uſe of 

them if they were placed in the Church 

by any one of his own head, without legal 
Authority; but for the Seats erected by the 
Pariſhioners, by good Authority, I take it, 

the Property of the Materials upon removal 

is in the Pariſhioners, | 


Who may dif. The Churchwardens, with the Appro- 
Poſe of i bation of the Parſon, may by Cuſtom dif- 
4 feln 288. Poſe of the Common Seats, built at the 

288. charge of the Pariſh, and place the Pariſhi- 
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oners therein, according to their degrees and 3 Poph. 140. | 
ualities, but no ſuch Cuſtom can exclade ee 
the Biſhop from a Temporary dilpoſition of yy. = 
ſuch Seats : But the Biſhop cannot grant Sears ey, 1.30 & 
to a Man and his Heirs, becauſe they muſt 31 car. a. R. R. 
be attendant to the Houſes. 2 Rolls 288.9 
But the Biſhop has no power to diſpoſe 552 4 
of the Seats in any private Chappel next to 13 
the Church, that is not maintained and re- Hob. 6 69. 
paired at the Pariſh charge. 6 
The Seats in the Ghancel are properly in Holt vercEllys. 
the diſpoſe of the Rector or Parſon ; but it N97 133. 


| ſhould ſeem that a Pariſhioner may preſci ibe 


ſor a Seat there. 


And note, That all that has been faid be- 
fore of Seats, muſt be intended of ſuch 
Seats as no particular Pariſhioner has a 

right to by preſctiprion ; for whereſo- 
ever any Pariſhioner is Owner of an 
ancient Meſſuage, to which any Seat 

has been uſed by preſeription time out 
of mind ; there the Ordinary, Parſon 
or Churchwarderts, have nothing to do 
in the diſpoſing of fuch Seats. ol 


About Preſcriptions for Seats in Churches, Co. Jac. 667. 
the Law has been controverted; for ſome. C. 12. 6. 
times it Has been held, That the Owner of  _ 7 
an ancient Meſſuags might preſcribe to — 
have a Seat in the Ille of a Church, Which 
himſelt repaired: After it went further for; Inſt. 20. 
2 Seat in the Body of the Church, which Noy 129 
was repaired by him that preſeribed to 8 
have it. DIS inne ee ; 5 5 
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The Parſons 
But the Law is now, ſetled in this Caſe, 
That a Man that is Owner of an ancien 
| Meſſuage might preſcribe for a Seat in 
any part of the Pariſh-Church,within which 


Pariſh ſuch Meſſuage ſtands, although he 


have not uſed to repair it. 
Buxton verſus And this was Reſolved in an Action of the 
Bateman. Caſe beongh t by Buxton againſt one Bate. 
SY K. en, for diſturbing him in a Quire, in the 
on Body of Nogreave Church in Derbyſhire, which 
| Buxton claimed by preſcription to his Houſe, 
by all the Judges of the King*s-Bench, and 
vile Syderfin, after affirmed in a Writ of Error in the Ex- 
$8,89,209- - chequer Chamber, ſo that this Point is now 
Malement Re- ſetſed by all the Judges in Eng land. 
_ See 3 Keeble 754. how Preſcription to a 
Seat ought to be pleaded. _ 


Carleton verſus And as a Man may preſcribe for a whole 
=. Seat in a Church, Iſſe or Quire; ſo he may 
ting or place in a Seat. 

And in all theſe caſes of VR 
the Ordinary has nothing to do; but the 
matter is ſolely determinable at Common 
Law. 

Cant. 8.5. And as a man may preſcribe to have a 

Preſeription for Quire, Iſle, or Seat in a Church; ſo he may 

—_— preſcribe to an ancient Meſſuage, to have 

the ſole Burial of the Dead, in ſuch Iſle, 
ire, or Place in the Church. 


Who. be 
ws ciently none were admitted to be 


iced inthe 


web, Buried in Che Church but Priefts , and 
thoſe that were of clear life and conver- 


Spelm.Conc. 


490 19.453 1. 0 ation. 


n. 29.545 · | | But 


Part I. | 


preſcribe for the firſt, ſecond, or other fit- 


Anciently there were no Church:yards in Ne.Church- 
Cities, nor burying of the Dead; fo that 7. > gang 


Church-yard of the Pariſh where he dies, 2 | 
— paying any thing for breaking the ſepeliendum. 
01 q | N a 


There was likewiſe anciently a payment bid. 1. 1 
due for thoſe that were buried, called Syn- Payment for | 


bolirn anime, Or pecimia Sepulchralis ; and this iel. 


was paid though the Body was buried in 


But by the Canon Law, Interdictum eſt om- Nothing to be 
nihus Chriſtianis terram mortuis vendere & de. paid for Bu. 
litam ſepulturam denegare. But this muſt be __ Tribu- 
intended in the Church-yard ; for by ano- N = 
ther Canon in the ſame Council it is ex- Can. 16. 
preſly decreed, Quod nullus Laicus in Eccleſia Can.1 7, 
ſepeliatur niſi in Cammerio. _ I 

And by the ſame Council it is decreed, Where one ſhall | 
That ubi decimas perſolvebat vivus, ſepeliatur le buried. —4 
nort uus. ; Can. 15. 


the Archbiſhop of Canterbury could not be Tela 
buried in his own Cathedral, till Cu:bbere *** 
Archbiſhop of Canterbury obtained Licenls 
from the King, that the Archbiſhops 
might be buried in the Cathedral at Can- 


11. 
11. 


1 | 
The Church-yards are of common right: 198.,29:. '/ 
to be fenced by the Pariſhioners. „ Cod +! 


By the Cuſtom of England, every per- #hs may be "4 
fon (except ſuch as are afterwards ex- id in the, 
cepted) may at this day be buried in the Ct. 


And 


Che Parſons Part 
And by che Cuſtom of England, every 
Pariſhioner (except as hereafter is excepted) 
may be buried in any common part of the 
Church or Chaneel, paying the accuſtomed 
Feeto the Parſon for breaking the Soil, which 
$pelm.Concil, for moſt part is Three ings and fout 
564. leges Ca: pence iii the Church, and Six ſhillings and 
nuticag, 20. eight pence in the Chancel; and this i; 
only for breaking of the Floor, and that. 
the reaſon that in ſome places the Church. 
wardens hade the Fee for breaking up the 
Church, though of common right it be. 
longs to the Parſon; and in this the cuſton 

muft be obſerved. _ 


Who may ſei Sir Edward Cokt is of Opinion, That any 
wp Tombs perſon may ere& a Tomb or Monument for 
5 Inſt.202.- the dead in the Church, Chancel, publick 
wa Chappels, or Church-yards, in a convenient 
lace ; (but, I conceive, ic muſt be intended 
| by Licenſe of the Biſhop, or confent of the 
Wheat remeay Parſon and Chur chwar Uens * And that il 
if backen. if any body break it, the party that ſet it 
there may have an Action againſt thoſe 
that break or pull it up, or deface it: And 
More 275. after the death of thoſe that ſet it, the Heir 
3 luft. aa. {ſhall have the Action. e 


ide may not le Some perſons are denied Chriſtian Burial, 


baried in the ld 89 * 
Church, os and therefore ſuch perſons are excepted in 


Church „d. What is ſaid before, and may not be buried]. B 


13.9-2.placuir in the Church or Church-yard , without, 
& ibid. faren- ſpecial Licenſe from the Biſhop. © 8 
dum, & ibid. ; y 

quibus. 


Tha 


Chap: 12. *{Counſello?: | 

That is, ſuch perſons as Murder themſelves, 
die Excommunicated ; thoſe that die in any 
mortal Sin, Sacrilegious perſons and Uſurers; 
ned but of Uſurers the Canon holds not inEngland. 

For Grave · ſtones, Winding-ſheets; Coats of Gra veſtones, 

Arms, Penbns, or other Enſigns of Honour, ©. 
hanged up, laid or placed in memory of the — Gravii: 
Dead, the property remains in the Executors, V. . oth 
ar; 40d * may have Actions againſt ſuch as 1316. 

. Lack: eface, or carry them away, or an More 878. 
the Appeal of Felony. See Co. 1 Inf. 18.6. The 9 E. 14. a. 
Heir ſhall have the Action, and by ſome the Du 13. - 


Ls Wife, or Executors,that erected them againit * 23 
thoſe that de face them in their time. . 
The property of the Bells, Books, and other hoſe the be, 

any Ornaments of the Church,is in the Pariſhio- &. re. 

. fo vers, and in the cuſtody of che Churchwaf- 12 757-27 b. 


lick dens, who may maintain an Action of Treſ⸗ 9 — 


pals againſt ſuch as ſhall wrongfully take 10 8.45. . 
del em away, und the Sueceſſors may ſuc this ho may havs 
the! Action bor che taking away in the time of u A#ien for 
their Predeceffors, and the damages reco- ing en. 
rerec ſhall be to the ule of t he Pariſhioners; N 
boſs but they may declare * ad dampnum ipſorum, Cro. El. 179. 
Ander dampnum parechianorum, and either way * E. 4.6. b. 
Jeir 90d, and che Releaſe of one Churchwarden 
- + Cto.Jac.23;.. 


Tha oods, as though I had fold them in a 
N :  Narkee- 
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ipſam'deliquit; c. 17. 9.4+ BY Epiſcopon, 


Market overt; but if I found the Goods 
aſter in the Wrong doers poſſeſſion, 1 might 
ae nene iu, 
Goods may e A man at this day may give or dedicate 
given to the Goods to God's Service in ſuch a Church, 
Church. and deliver them into the cuftody of the 
3 . Churchwardens, and thereby the property 

ME 13 immediately changed, and the Church. 
8585 wardens may have an Action for the taking 

them awayyyyx ee 


2 ” 2». 
& Ky 6 * : . 


Reverence te There has always been great Reverence 
- Church and given to Churches and Church yards, and 
urc h- yardi. 1 | 3. : 

other places confecrated to God's Service; 
and anciently Churches and Chnrch-yard; 
were Sanctuaries for Traytors, -Murderers, 
Robbers, Thieves, and others Malefacors, 
and many Laws were made for the regu- 
lation of them, and reſtraining that privi- 
lege, till at laſt Sanctuaries, with great res- 
_ © ſon, were totally taken away; ſor they were 


Numb. 33. © not uſed like the Cities of Refuge under the 


Law, for thoſe that unawares Killed others 
but for all People, be the Crime never ſo 


1 F4 : 3 


Where Sanf#ua- ' In the 26 of H. 8. SanAuaries were tx 


ries were taken łen away in High Treaſon, in the'27" of 
ad H. 2. E. 8. they were taken away in wilſul Mur- 
cap. 13. der, Rape, Burglary, Robbery in the High- 


St:29 HJ. 8. c. 12. way, or in any Houſe, or in any Church 


plorat Eceleſæ r Barn with Corn. | 
aux lĩum qui in dee 4 | 15. 
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* Fruſtra im- or Chappel, and in wilful burning any Houke 4 


. * hi a 2 . 
Chap. 12. _-Coutfello?. 179 


But by a Statute made in the 21h year St. 21 lac. eat. 
of King James they were finally taken — 
away and aboliſhed, they having too long — 
continued for the protection of the greateſt 
Malefactors, a thing unfit for hallowed 

laces. | 
78 that Churches and Church yards 
ſhould not be prophanely uſed, is evident | 
from the example of our Saviour, who caſt Mak 11. v. 15. 
out thoſe that bought and fold in the Tem- 
ple, and overthrew the Tables ofthe Money- 
changers, and the Seats of them that ſold 
Doves; telling them, My Houſe ſhall be called 
of all Nations the Hoaſe of Prayer, but you have 
made it a Den of Thieves, 


And in the Council of 44entz, it is forbid, Courts not to 
Ut in Eccleſi aut in domibus Eceleſiarum vel Ve, kebf in 
1 ö ? 22 Churches or 
atriis placita ſecularia minime fiant. cCbureb yard: 
And by a Canon made in the ſixth Ge- Ge | 
neral Synod at Conftantinople, buying and Sec Chamber- 
ſelling is forbidden in Churches and e Juſtice, 
Church- yards, wherewith a Canon of our 77. 

* gy : | Church yards. 
own , made in the time of King James, Pais and Mare 
ogrogs. if * | 1+, £1 | | hets not to be in 

And by aStature made in the 1 300 year Churches or 
of Eduard the Firſt it is en⸗cted, That Fairs Cburch yards. 
or Markets ſheuld not be kept in Churebes or _ on 
Cbureb. yarili, for the Honour of the Church. Fiat. Wine 
There is 4 Canon to this effect, Quad nul Conc. Cabilo. 
lis ſecularium, neo in Eccleſia, nec infra atrium nen, Can. 1). 
iyſus Ecoleſſæ, qualecunq; ſcandlalum, aut ſi No fi , 
multates excitare præſumat, nec drma trabere, , e eg 
aut quemcunq; ad vulnerandam, ant interficien- qi, 


dum appet ere, quod ſi fecerit q communione pri- 


= And 


vc ur, 
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Ed. S. caę. . 


Che Parlons - Pant. 


And to the Came effect there was a Sta- 
tate made in the Fifth year of Edward the 
Sixth, * That if any Parſon, &c. ſhould by 
Words openly quarrel, chide or brawl in 
© in any Church or Church-yard ; that then ſha 
< jt ſhould be lawful for the Ordinary of the WI 
* place, the matter of Fact being proved by Ca! 
two Witneſſes, to ſuſpend a Lay-perſon, MW tor 
© ab ingreſſu Eccleſia, and a Clerk from the fan 


| © exerciſe of his Office as long as he ſhall MW 6 


Chamberlene 
Juſtice, 475+ 
Ne ſtriking or 
drawing Wes» 
pant in the 
Church or 
Churcheyard. 


with che Letter E, and spſo facto excom 


© chink fit, according to the quality of the 
* Offence. 


And that if any perſon ſhall ſmite or 
C {ay violent Hands upon any other in the 
Church or Church yard, 2 0 fatty 
every ſuch perſon ſhall be deemed excom- 
* MUNICAte. 


And if any perſon, c. maliciouſly 
« ſtrike another in any Church or Church. 
yard, with any Weapon, or ſhall dra 
© any Weapon in any Church or Church. 
< yard, to the intent to ſtrike any other 
© therewith 3 the party thereof convicted 
© by Verdict, or two lawful Witneſſes, be 
© fore the Juſtices of Adize, Oyer and Ter- 
miner, or Juſtices of the Peace in their 
«£ Seflions, ſhall have one of his Ears cut 
© off; and if he have no Ears, then to be 
© marked in the Cheek with an hot Iron, 


© MUNICACLE. 


{88 chi 
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Chap. 12  Counſelloz. 181 
It may be a Queſtion, What the meaning ViDy-96.p.48. 
of theſe words, Tp/o fade Excommunicate, N 
in this Act ſhall be underſtood 3 Whether it 22275 9-4* 
ſhall be without Sentence declaratory,or no? PS 
Which is made a Quare in Dyer; but by the Lindweod,Cop, * 
Canoniſts there muſt be a Sentence declara- V en 
tory, or Convition. Cre. El. 919. See the — 
ame Book, peg.685. See allo 3 Ift.177. & 
6 Rep.29. b. contre. ( 
And the Law ſo abhors violence and 
force to be uſed in Churches and Church- 1 
yards, that it will not admic a man to ſtrike De for aſſent 
again in his own defence in a Church or denne, 0 
urch-yard ; and therefore the Plea of eme. = 
De ſon aſſault demeſne, is not allowed for a Ser 
good Plea in that Caſe. 5 | 4 
And to make an Arreſt in a Church or 4vef i» 
Church-yard, immediately after Divine Ser- Chwche,,Ge. 
vice, when it may be done elſewhere, is In Sec e EY 
ditable and Finable. 3 
And yet it hath been held, That there rz 2. 
may be a Way through a Church or Church- 18 K.. 
yard. a 2 E G. can. 
By the Statute of 1 E. 6. the benefit of Clozy tak 
the Clergy is taken away from fuch as ftcal 152 ** _ 
any Goods out of any Church or Chappel. 
For the puniſhment of ſuch as difturb the 
Miniſter in the Church,whilft he is reading 
Divine Service, or arreſting the Minifter 
whilſt he is attending Divine Service, feg in 
the 1 1h Chapter before, and Sta. 50 K z. 
tap. 5. and 1 R. 2. cap. 15. . 


And ſo much for the Privileges of Chur- . 
ches and Church- yards. 


N 3 The 


Officers of the The laſt thing I have to ſpeak relating to 
Church, Churches, is the Officers belonging to the 
Kechin 194. ſame, which in time of Popery were many; 
as Oftiarii, Lectores, Exorciſt 4, Acolythi, Pſal. 
| miſtæ, Cantores, “cg. 
De Clericis, He that minds to know the ſeveral Duties 
e 3. of all theſe Officers, or Orders, may ſatisfy 
ama. - himſelf in Bellarmin's Diſputations, or in 
Clericorum & Oratian, with the manner of their Ordina- 
ditt. 25. per- tions. . i 5 bs 549 20 1 
lefus. Amongſt theſe the Churchwardens and 
— Pariſh- Clerk or Sexton, who perform ſeveral 


Clerk 5 | 
82 thoſe are now the only Officers of the 


Church of England, and of whom I am 
no to ſpeak. > Siem o: 


Churehwardens The Office of the — is to 
take care of the Repair of the Church, and 
+ kr Sad. hs the ordering of the Bells and Seats, and 
| is to provide all Books and Ornaments be- 
longing to the Church, and in his cuſtody, 
and in their charge are all the Goods of 
the Church, and they are to provide Bread 
8 H. 8.4. and Wine for the Communion, and to ſee 
there te a decent Communion- Table, with 

a Table. cloth and Carpet, and Flagon, Plate, 

and Bowl of Silver, Gold, or Pewiter, for the 

Service of the Church, when the Commu- 

nion is Adminiſtred; they are to make Le- 

vies, and raiſe Money for the doing of all 

this in ſuch manner as is · before directed; 

| and at the end of their Office they are to 
» give an accompt of their Receipts, and 

| disburſments to the Pariſhioners, and what 
9 c Temains 


. 
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of theſe Offices, are not reckoned, and 


L. cap. 12. Counſelloz. 183 
remains in their hands upon ſuch accompt, 3 E 6. 
with all the Goods of the Church in their 
cuſtodies, they are to deliver over to their 
ane e ee ee off 
There are many things more belong to 
their Office, but ſo well known, I need not 
mention them. > £14] = 
Theſe Officers by a Canon made in the py whom to be 
time of King James the Firſt, are to be choſen, cbeſen. 
by the Miniſter and Pariſhioners; but if they Can 89. 
cannot agree of the perſons, then the Parſon, 
Vicar or Curate, is to chuſe one, and the Pa- 
riſhioners the other; but where the cuſtom 
has been to chuſe them all by the Pariſhio- 26 H.8.5. 
ners, without the Miniſter, the cuſtom muſt : Rolls 287. 
be obſerved, notwithſtanding the Canon. 
By Hale Ch. Bar. Hardres 39. Every SED 
_ I Pariſh of Common Right ought to chu'e = 
to their own Churchwardens, but becauſe the 
nd manner of Election varies, a Cuſtom: may 
nd be alledged. 1.4 . 5127 
be- There were other Officers called Side me n, Sidr-men their 
jy, but they are almoſt laid aſide; their Office is Mc. 
to aſſiſt the Churchwardeus in doing, their Cn. Jae. go. 
ad Duties, and they were to take care that no 
te body ſhould loiter or talk in the Church- 
th yard or Church-porch, and to ſee that tlie 
e, WM Pariſhioners frequented the Church, &. 
he The Clerk or Sexton is to be choſen by 7h: clerks 
u- the Parſon or Vicar, or in their abſence by Office. ET 
e- che Miniſter, who the Sunday after ſach Can. Jac.9l. 
Election, is by him that makes the Election 
to be declared, who is Ele&ed, ' {1 5 
o The Party ſo elected ought at leaſt H 10 le 
d to be Twenty years of Age, of honeſt Life ele&:d. 
i: aud Converſation, and one that can write, 
a | N 4 Tead, 
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read, and fing : His Office is to alli the 
Miniſter at Prayers, and to attend him, and 
to keep the Church and Seats clean, and 
Gro Car. 10. has the keeping of the Keys of the Church 
2 Rolls 286, to chat purpoſe; and is to ring to Prayer, 
. and to do many other things, which by 
cuſtom belong to his Office to do. 

Parfou Lav, * But if ſuch Pariſh-Clerk have time out 


1:6. of mind been choſen by the Pariſhioner; 
Do. Jag so. he muſt be ſo ſtill, notwithſtanding the 
Canon. 


And fo much for Churches, I ſhall next 
proceed” to the We SL 


Cheppel, unde | Chappels, in Latin Capelle ; about which 
ee un. denomination I find great diverſity of Opi 
ſhey, Spelman, nions amongſt the Learned: Some concei- 
hoc verbo. ving it takes its name &4 capiendo Laicos; 
5 others are of Opinion they took that name 
4 capra , becauſe anciently they were co- 
vered with Goat-skins. 
Others think they take their name ; 
ceppa Sand i Martini; becauſe anciently the 
Kings of France, when they went to Wars, 
| tarried that Cap along with them, which 
_ -. was kept under a Tent, and thence called 
| Capella.” 
Others have thoughe it is taken for 4 
Cheſt or Repoſitory, wherein the — of 
Saints were r ice 


Ella, in the en Annvsgſt this varie 1 of "SPE I ſhall 
of 4 wtrd ſign:- beg the Reader pardon to put in my own 
Dine little, and zmongſt the reſt, being not r ſatisfied 


| Cap of capio, 5 
n with wy of 1 5 | 
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Chap. 12. Counlelloz. 185% 
A Chappel is a Church in ſmaller Cha- S. cαν,, 
racer, and therefore I imagine it might be — 2 
md called Capella from the Littleneß of its con- , 36h. 
reh . receive perſons, it dif- church. * 
yer, fering nothing from a Church, but in the W 
by WW dimenſion or content, and that the Church 
is the Elder Siſter. . 
Of Chappels there are three forts; Free Divifes of 
Chappels, Chappels of Eaſe, and Private Choppels, 
Cha le a 


Chappels. 

What thoſe Chappels were that were Minſhey,Covel 
called Free Chappels, I find likewiſe ſome ** free C- 
difference of Opinions; for ſome have been * 

of Opinion, That they were Chappels 

ich founded in Pariſh- Churches, and endowed 

pi: by the Founder, and made free to all 

ei · I People to come, and therefore called Free 


0; Chappels: | 
me MW Others were of Opinion, That they were A 
:o- Il Chappels built by the Kings of this Realm, _ 


or by their Licence, and exempted from 
' 3 the Viſitation of the Ordinary. | 
he Others take them for Donatives, and 
5, therefore called Free Chappels, becauſe they 
ch vere freely given. 
ed Theſe Free Chappels, whatſoever they St. 1 EC. c. 14. 
R vere, were all given to the King in the firlt 
2 ear of Edward the Sixth, except ſome few 
of ¶ that are excepted in the Acts of Parliament 
by which they were given; or ſuch as are 
founded by the King, or his Licence, ſince 
all che Diſſolution : For it is agreed on all 
vn hands, That the King may ere a Free 
ed Chappel, and free it from the Juriſdiion 


of the Ordinary, or may Licenſe a Subject 
Chap- 


| * 


O to do—g 
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Chappols of 
* Eaſe, Parochial 
and nos Paro- 
chial, the 'dif= 
ference... * - 
2 laſt. 362'.* 


Chappels of Eaſe; ſome of them have 
Parochial Rights to Chriſten and Bury, 
and are therefore called Parochial Chap. 
peb, by way of diſtinction, from others 
that have no ſuch Privilege; and these 
differ in nothing from Churches, but in 
the want of Rectories and Indowments; 


the Mother being to be ſerved befote the 
- Daughtes;':- r 7111! - Were: tft 


Chappels how 
to be repaired, 


obſèerred. 1 


Thoſe Chappels of Eaſe which APs 9066 


' Parochial, cannot Bury or Chriſten; but 
are only uſed for the eaſe of the Pariſhio- 


ners, to hear the Word of God read and 
preacht, and to joyn in Prayers. 


Chappels hare like Officers for the moſt 
part as Churches have, diſtinguiſhed only 
in name; and theſe Chappels muſt be con- 
ſecrated by the Biſhop as Churches are; 
and the -Repairs muſt be made by Aſeſl- 
ments on the Inhabitants and Land-holders 
within the e R rweg manner 
as ſor: the Repair of Churches, and are 
viſnable hy the Ordinary, and the like Ap- 
peals to the Ordinary for unequal Aſſeſſ. 


1 ments; but all! this muſt be intended of 


ancient Chappels, and where this courſe 
hach been uſed: For if there be Land given 
for the Repair of them, or any Land or 
Eſtate Charged by preſcription to the Re- 
pairs of them, then the cuſtom muſt be 


* 


ppels of Eaſs-there may 


But of new Cha 


be ſome queſtion, Whether the Ordinary 


can compel the Inhabitants to repair the 


ſame. 


But 


3 12. a | 187 


But when a number of People have far 44 E.3-18,19. 
their Eaſe joyned together, and erected a 
Chappel, and procured. the Biſhop to con- 
ſecrate it (which was the Original manner 
of erecting Churches) ie ſhould ſeem in rea- 
ſon, that the Biſhop ſhould have the fame 
wine eee Repair, as he has to 
mit 1m. | 
But I conceive yy Vi is no doube, but thoſe Co 4.63.6. * 
of the Chappelry, or the major part - them, Co.8 127. 
nr — br Aſſeſſment f. on the , he Croat 
epair 0 and agree that the % oc. 
Collector for default of payment ſhould di- =" 3 
ſtrain for it; and I conceive fuch By-Law quod publice 
for a publick good, made oy: the 0 fie per majorem 
number, ſhall bind the reſt. x4" 97 0 


The Cure of Chappels of Eaſe in mn n Who has d. 
places,is to be performed by thoſe that have Cure of Chop- 
the Cure of Souls in the | Pariſh 5 and in 2%. 
ſome places they are indowed with Lands eg 
or Tythes, and in ſome places by voluntary difmes 4. and' 
Contributions. And Land or Tythes may in Framont 


be appendant to a Chappel. in Rome 4. 
Whoſoever by Law or Cuſtom. i is bound eos Ie 


to provide Chaplains for any ſuch Chappel; 2. H. 6. 46. b 
may be compelled to do it in the Eccle- Raſt. Eutr. a b. / 
faſtical Courts, or an Action upon the Caſe 
les againſt him at Common Law, to recover 
Damages for not performing; but this muſt 
not be intended of a publick Chappel. 

The Offerings made at any Chappel are Offitings at 
to be rendred to the Mother. — ; but f. .. 
this muſt not be intended where: by cuſtom, pans aj al 
time out of mind, the Chaplain has had . 
dem, for there the Canon will not bind; 

nor 
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nor does the Canon extend to Chappels of 
late erection, unleſs they be with a Sew (. 
jure matris Eceleſæ tune conceſſe. ri 
 HeweCheype? If the Patron of a Chappel Preſentative MW r: 

may become 4 preſent to it by the name of a Church, and 
Cre. ., the Clerk by that Preſentment be inſtituted if et 
47 E340” and inducted, it hath loſt the name of, p. 
4 hal. 364. Chappel, and gained the name of a Church: I in 
Quere, What other alteration is made there. 4 

5. = 
choppels . Publick Chappels annex d to Pariſb- 
duch. Churches, are (as hath been ſaid) to be re. Ml ct 
2% le paired by the Pariſhioners as the Church is; i ne 
3 228 but not if any other perſon be bound by V 
cuſtom to repair them. . Re 
c Quare Imp. wii And note, That a 2vare Impedit will lis WW ne 
4 3 Chap- of a Chappel. 

ar FEA In what Caſes the Inhabitants of a Chap pa 
FN R;; E. pelry ſhall befree'd from the repair of the if C 
Mother-Church : See before in this Chap MW ne 
ter. | | = ou 
Private Chay- Private Chappels are ſuch as Noble-men, 8 br 

pe. and other Religious and Worthy Perſons 
have at their own private charge built in or I ha 
near their own Houſes, for them and their MW it; 
to 


Families to perform Religious duties in; 
cheſe Private Chappels and their Ornament; 
are maintained at thoſe Nable and W orthy 
perſons charge to whom they belong ; and 
Chaplains provided for them by themſelves, 
with Honourable Penſions ; and theſe an- 

ciently were all conſecrated by the Biſhop 
of the Dioceſs, and ought ſtill to be ſo; but 
I douht many have been neglected of late 
time. 


The 


ow 4 


„ 


The laſt thing I have to ſpeak of, relating chu l- ru. 
to Churches, is the Church · yard, in Laas &c, 
Cemiterium, from the Greek, Quaſi durmito- 


rium, quis mortui dicuntur dormire uſque ad 
tive reſurrectionem. | 5 
and It is the ground wherein the Church is 2 laſt. 48. 
ated erectedd; the Freehold thereof is in the 
of 2 Parſon; ſo that the Trees, Graſs, c&c. grow. Dod. & Scud. 
ch: ing in ic are his; but he may not cut down 11s. 
ere. che Trees but in eſpecial Caſes, as hath been %. Qumꝰw) 
ſhewed elſewhere. _ —_— 
ri. MF The Fences are to be repaired at the © 


charge of the Pariſhioners, or in ſuch man- 


re- 
h is; ner as by cuſtom has been uſed : And the 
by WM Viſitors in their Viſitations are to inſpect the 


Repairs, and to compel the Reparations, if 
need require. | 


It is conſecrated Ground, and 1 


ha pates of all the Privileges belonging to the 

4 Church before · mentioned, — 13 

hap- ners may 2 freely bury their Dead with- 
out contradiction, or paying any thing 

ES. 7 gave 

(ons, It is not to be put to any prophane Uſe, to 

nor have Swine kept in it, or Muck-heaps laid in 

heir I it; but kept decently, as a Place dedicated 

in; to God's Service. | | 

ents, | 

rthy 

and 

Ives, 

an- 

hop 


CHAP: 


CHAP. XIII. 


Of Parſonages, Yicarages , Sine Cura's 

and Donatives, and of. the Indowment 
of Vicarages, and how a Parſonage and 
Vicarage may be re-united; — m 
other things relating to Parſonages, 
Vicarages, and Sine Curas. | 


A Parſonage or Parſonage, or Rectory, is a certain 
Reckory, quid, portion of Land, Tythes and Offer. 
ings, eſtabliſhed by the Laws of this King. 

dom, for the maintenance of the Miniſter 

that hath the cure of Souls within the 

Pariſh where he is Rector, or Patron, and 

Spelmans Glo. properly comprehends, Integra Eecleſia pu 
verbo Rector rochialis, cum omnibus ſuis juribus præilii, 
12. decimis, aliiſque proventuum ſpeciebus : Alias 
vulgo dittam ' beneficium. And ſometimes 

- is taken pro Manſione, ſeu domicilio Re 

oris. | 

15 H. 3. 8 a- And though properly a Rectory or Par. 
21 Hl. 5. 21. b. ſonage doth conſiſt of Glebe-Land and 
>} pre Tythes with the Offerings; yet it may be a 
Kl. Rectory, though it have no Glebe but the 
Church and Church-yard; and in ſome 
places, as in London, and other great-Towns 

and Cities, there may neither be Glebe nor 


Ibid. Tythes; but Annual Payments and Offer- 


. ing 
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Chapi13: Counfetloy 
ings in * e and by the Grant af a 
Rectory all the Globe, Tythes and Offerings 
will paſs. 

939 is a Cantel or Portion of the Cap. Quaniam 
gectory ſet out by the Patron, Parſon, and zem verbo 5. 
Ordinary, for the maintenance of à per- T rcarum. 
petual Vicar, who as Vicegerent of the 
baka, hath the cure of the Souls within 
the Pariſh where he is Vicar : But a Vica- 

rage may conſiſt of Land or Tythes alone, 
or of Glebe, Tythe and Offerings, ot in an 
Annual Penſion without Glebe or 'T'ythes ; 
and ſuch Penſions have been limited by 
ſeveral Canons, firſt to ſive Marks, after it 
was extended to fix Marks, and laftly to 
ejaht $7 

* Vicar can have Tythes bing by Gitt, 
Compoſition, or Preſcription; for all Tythes 
de Fure do eee r- 

Rep. 11. 

kt V icarages are dome with 
Glebe and Tythes. | 

Of Indowments, ſome are all 1 
ame of memory, that i, o long 3805 that 1 
* is not known in what time or age thlle . 
ſame was made, and in ſuch caſe it -ſhall 
be preſumed, that the Vioar Was indowed 
with ſuch ſhare of the Rectory, Tythes and 
Offerings, as the Vicar and his Predaceliors © 
have enjoyed by all che time of the merge Jos; 
of any Man. 

But if the Indowment i it ſelf be extant, gee inte 193. 
then the Vicar muſt be content with ſuch 
Ny = Rectory as bo is thereby - Indow- 
ed wit 


tl 


"ee * * ann 4 . Pry wn 
4 
, > f 
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But 


Hew fo be ex But if theſe Ilndowments be ancient th 
pounded, — be expounded according to the uſa 
Ince. 


And therefore if a Vicar were anciently 
in the time of Henry the Third, or been 
indowed de decimis garbarum, arif * ſuch 
a Village Hanes” or Place, and have by 
colour = this Indowment, as long as fr 
body can remember, had the Tythe Hay 
as well as Tythe-Corn of the fame Village 

Hamlets Places, it ſhall be preſumel 
that in thoſe days Hay paſt by that 
d. 338.8. So if Vi ly ind 
Did. 335.5. So if a Vicar were anciently indowed 

— de minutis decimis, and have by colour of 
Jac. AR. = Indowment, by all the time of me. 

ory, had the Tythe of ſome ſmall parcel 
of Wood ; ahhh Tythe of Wood in its 
own nature be accompted a great Tythe, 


aRolls335.7. 


yet the Vicar ſhall enjoy the Tythe of this 


Wood by reaſon of the uſage. 

Herley 90.135. If a Vicarage were anciently indowel 
de Altaragio, which properly ſignifies the 
Offerings at the Altar; yet if the Vicar 
by — of this Indowment, by all the 


time of memory have enjoyed the ſmall Wy; 


Tythes, he ſhall have them ſtill. 


2 Rolls 234.7, f a Vicar be indowed of all the Tythes 


235-4 ariſing in the Pariſh (except Corn, ) and 
* certain Fields or Grounds in the Pariſh, 


have time out of mind been ſown with has 


Corn, till of late they have been planted 
_ Hops, or ſawn with Saffron, Wood, 
,&c. the Vicar ſhall have the e 
not the Parſon. 


And if the Vicar be indowed of all the 2 Rolls 335. 

ſage white Tythes, or ſmall Tythes ariſing, re- ob 80 
ewing, Cc. within the Pariſh, he ſhall not gi, : = 

ntly by this Indowment hare the ſmall Tythes Herley 335. 

ſore, ariſing upon the Glebe-Lands of the Re- Winch. 70. 

ſuch N ory, though they ſhould afterwards be 

e by eyered from the Rectory. 


Hay And it hath been Reſolved, That upon a ricars ſpab not 
ages, general Indow ment of a Vicarage,the Vicar pay 7y1hes of 
med I hall not pay the Tythes of his Glebe Land 2, . 


C 
that to the Parſon. _ 


CE i | p.). Car. 1. BR. 
wed If the Vicar be indowed of all the ſmall Matter upon 
r of rythes, and after Lands that have been Iden. 
me. own with Corn, or mowed for Hay, time * $25 335.5. 
out of mind, whereof the Parſon hath had „ 
the Tythe, and theſe Lands are ſince con- 
rerted to Hop- yards, or fown with Saffron, 
Wood, Rape, &c. the Vicar ſhall have the 
Tythes, and not the Parſon: For the In- 
og goes not to the Lands, but the 
ythes. "2 


A Vicar enjoyed-a Tythe time out of Huaet 328, 
mind, which was not in his Indowment; 329. 
nd Adjudged good, and ſhall be intended d fopr 191. 


— in Augmentation made by the Parſon. 
wi If a Vicar be indowed of all the Tythes 2 Rolls 234.6 


ariſing upon a Mannor, he ſhall by ſuch In- 
lwment have not only the Tythes of the 
Demeſne and Tenements, but alſo of the 
{ieeholders Lands within the Mannor. 


0 _— 
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194 The Parions Part 
The reren of Luffenbam in Leicefer. 

' © ſhire, the 22 h of 2 the Fourth, wa il - 
appropriated to the Abhy of Sal, upon e 

condition that a Vicarage ſhould be in. ſon 

dowed : A Vicar from time to time ever In 

ſince was preſented and paid Firſt-fruits,but 

no indowment now extant, it ſhall now be 


= intended that ir was indowed. 
= The Indowments of Vicarages have been 
= always favoured at Law, the Vicars for the 
moſt part having the cure of Souls. 


Wen what c- Indowments of Vicarages were for the 
PEER 5 moſt part made upon the appropriating of 
Selden de De. Churches to Religious Houſes, & c. and upon 
cimis,z7 1,372. the ' Appropriation they did uſually al ign 

ſome ſmall Portion of the Rectory to main: 

tain a perpetual Vicar to ſerve the Cure, if 
and took the reſt of the Rectory to the ul: 


of Abbies,&c. i 
But in proceſs of time the Abbots, &&. 
grew better Husbands, and took the whole 
ReQories to themſelves, without indowing 
of any Vicar, and ſerved the Cures by their 
own Monks and Fryars; by which meam 
Hoſpitality was neglected, the Churches and 
Rectory Houſes dilapidated , the Minilter 
| often wanting; whereupon the Statute ol 
| 15 R.z.cap.6. 15 R. 2. and 4 H4. were made, for the 
H cap. 18. making void ſuch Appropriations as were 
Bretton verſus made without campetent Indowment of 
| robe 3 Vicarages, and likewile 8 the appro- 
| * Jae B.. priating of Views es; but Vicarages in- 
ö dowed before thoſe Statutes, might notwitb⸗ N 
1 ſtanding thoſe Statutes have been appro-M 
| 


priated. 
But 


* 


Chap. 13. , Counſelloz. 1 195 
But though for the moſt part Vicarages Sine Cura? 
n {cre indowed upon Appropriations ; yet * 'mroan- 
Fol ſometimes the Parſons, Patrons and Ordi- we: 
naries did indow Vicarages without any 
bs Appropriation of the Parſonage: And if 
„ne Vicar were charged upon ſuch Indow- | 
ment with the Cure, as for the moſt parc 
they were, then the Parſonage became a 


dne Cura; of which more hereafter. 


The Parſon, or Appropriator, is Patron How as Tmproc 
of the Vicarage by common Right ; yet priation may be 
nevertheleſs a Lay-man might have been e. 


Patron of a Vicarage as well as the Parſon, 17,9357 | 


| g and ſo might the King; and the Ad vowſon 39 E.3. ; 3. a. 
10 a Vicarage may be appendant to a Man- 19 E.. Quare 


nor by Peſcription, and it ſhall be intended 7mpedit 178. 


* it was granted by the Parſon before the f 116. 
OY me of memory. '1 4 E.3.9,16: 
Oc. 


It ſhould ſeem that at the Common Law, Freehold of the 
xfore the Statute of 14 E. 3. the Freehold Vicarage, in 
if the Vicarage remained in the Parſon, ? 


en. that the Precjpe dus ee bo brought See. 
and yainlt the Parſon; and before that Statute 9 E. 3.8. 
iſte! he Vicar could not have had a Faris utrum, 

A. ad he ſhall ſtill have aid of the Patron, 

the ron and Ordinary. | 

were! And as the Vicarage was part, and taken 

ale of _ Parſonage, ſo ic may be again 

: EUnIte . 83 111 . MP 
n For if the Profirs of the Parſonags or tow . 
yich icarage fall into ſuch decay, that either of 7, 2 be 


em by it ſelf is not ſufficient to maintain 
| : . 31 H 6. 14.4. 
—_ and Vicar, they ought again to be 40 E. 3. 2 U. b. 
unite 


O 2 | And 


* R 
* 


196 Cbe Parſons part I 


2 Rolls 337. And the Parſon and Ordinary, in the 
h.. time of the Vacation of the Vicarage , 
| may re-unite the Vicarage to the Par. 
ſonage. — "0 


hee 42 And if a Vicarage ſo fall into decay; 
lereed, ang that the ſame is not ſufficient, competent) 
wo. to maintain a Vicar, the Biſhop may judi. 
„ Ibid. hz.  Cially compel the Parſon to enlarge the 
Vicarage or Appropriator ; but by Catizh, 
22 EA ab. 22 E. 4. 24. b.. ſuch Augmentation mul 
per Sab. be made by the Biſhop, Patron and Oc. 
* dinary. 


How a Vicarage It hath been Reſolved, That where there 
2 be difel- 5s a Parſonage and Vicarage indowed, tha 
Parry verſus the Biſhop in the Vacation may diffolve the 
Bancks, Vicarage: But if the Parſonage be impro- | 
12 lac. Scac. priated, the Biſhop cannot diſſolve the ſta 
Palmer 219. Vicarage; for upon a diſſolution the Cure I Fat 

| muſt revert, which it cannot into Lay. qu 


hands: For where there is a Parſonage 


3 and Vicarage, they both have the Cure; * 
ö | the Parſon babitualiter, the Vicar actualiter; to 

— per Nay. | * 

| 7. 


Now the Re- If an Impropriator or Appropriator, Pa- 44 
os 3 tron of a Vicarage, by agreement between 

antes, him and the Ordinary, preſents to the Par-.  / 
44 Af p.37. ſonage; by this they are Re- united; and be. 
2 H.6.33.. ir ſeems that a bare Preſentation, with An 


| 11 Res.18.b.”, out any Agreement at all, diſappropriate ſpe 


the Parſonage , and re-unites the Vic: the 
II mat 
* Per! 


8 ö 


Chap. 13. R Counſelloz, _ 


pe If any Charge fall upon the Vicarage, it Charge fals on 
Par. ought to be repair'd by the Pai ſon. dhe Vicar, Par- 
And ſo much of Parſonages and Vica-%" Res: 


rages. | | | - $4 H.6.1 4-2... 


A Donative is a Spiritual Preſerment in 4 Donative, 
the Church, Chappel or Vicarage, which 99d _ 
is in the free Gift or Collation of the Pa- gy Rs 

4 a 9 ro. ac. 63. 

tron, without making any Preſentation to yy, 50. 
the Biſhop. Ly a ny Ger © 6 , 

Neither needeth ſuch Clergy-man have 
any Admiſſion, Inſtitution or Induction, by 
any Mandate from the Biſhop, or others; 
bur may by the Patron, or by any other 1 laſt. 334.4. 
authorized by the Patron, be put into pol- 
—_— | 

And ſuch Incumbent is free from the Vi- 
ſtation of the Biſhop, or any other chan his 
Patron or his Commiſſioners, and by conſe- 


quence free'd from Procurations. 


And if the Biſhop ſhould take upon him » Afp 29. 
to viſit a Donative, and deprive the [ncum- 4 Pariſp-. 
bent, he runs himſelf into the danger of a Church may be 
Præmunire. Co. 3 Inſt; 122. & Davis Rep. n 
P- 44 4. Ex Bro. Præm. 2 1. 


par- And note, That a Parish Church may 2 Rolls R. 7. 
and be a Donative, and have Cure of Souls: 1 Intt. 344.4 
vith · ¶ And ſuch Donatives cannot lapſe, unleis by 6 H. 7. 14. 
iate; ſpecial Agreement at the Foundation; but e Keble. 
/ica- the Ordinary may compel the Patron to 
| collate. | jeg SER 
| * But the Patron cannot collate a Lay- * Yelv.61.-- 
Ii man, as ſome have thought, but a Spiritual F. N. B. 35. e. f. 
Perſon in Holy Orders. | 1 Inſt. 344 a. 
4 O03 But 
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1938 Che Parfons Part] 
Cro, Jac. 63: But if the Patron once preſent to a Do 
How 4 Den#- native, and the Clerk upon ſuch Preſents. 
ive may * tion be admitted, inſtituted and inducted 


made Preſen - | 
ed e it is thereby for ever after become Preſen- 


-1 Inft.344..” tative, and ſhall be no longer eſteemed, or 


F, N. B. 35. . nfed, as a Donative. a 
1Joft.344-4.%. But if a Stranger that has no Right, 
_ preſents to a Donative, though his Clerh 
be admitted, inſtituted and inducted ; yet 
that ſhall not alter the Nature of the Li. 
ving. | | | 9 


1. King moy If the King found a Church, and exemyt 
Fund a Du it from the Viſitation of the Ordinary, it i 


N a Donative, and the King ſhall viſit by hi 


is it, Chancelior. 


last. 344. So it is, if the King found a Church or 


Chappel, without any ſpecial words. 


And the King may give Licenſe to 
Subject, to ere or found a Church a 
Chappel Donative, and exempt it from the 


. Ordinaries Viſitation; and the Patron may 


in ſuch caſe Viſit by his own Commiſ- 
fioners. | | 


A Quare Imp, And a Quare Impedit may be bronght of 
lies of Pee. 2 Donative, quod permitrat ipſum praſentart 
12 . ad Eccleſiam; but the Declaration in fuch 
. Mee 

F. N. B. 3 8. ef. 125 * apr" 5 
Donatives And Donatives, are within the Statute 
within the Sta- againſt Simony, and where they have 
16:4 Sim Cure of Souls, they are likewiſe within the 
«nd Plural Statute againft Pluralities e 


Sits 


There 
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Chap. - Coüͤnlelloz. fo 199 ; 5 * 

There is another ſore of Church-Living Sue Cara, 
that are commonly called Sine Cura; theſe id _ EB 
are ſuch Parſbhiges as have Vicars indo wel 
with Cure of Souls, as has been ſaid : Bur .. _ 
theſe are not within the Statute of Plurali- Livings in. 
ties, NOr. are theſe Livings ſaid to be in com compatible. „ * 

üble: For thoſt Livings are only ſaid to Q-.. 

incompatible that have Cure of Sonls ; | 4 
ind therefore I conceive there needs no Di- 
penfation, or Faculty, for taking one of theſe 
Sine Cura s, though the party had another 2 
Living before with Cure of Souls: But here- 3 
in the party is beſt to be adviſed by ſome ., 
heaped Canoniſts ; but by the Stature there 


And fo much for Parſonages, Vicarages, 
Rusch and Sine Cura: And for other 

hurch-Preferments, I ſhall refer the Reader 
to Mr. Hughes Learned Treatiſe of the 
Parſons Law, they being above_my Under- 
the taking, 346 


- 
WE: 
QI 


Reſignation, 
quid. 


To whom, 
Pyer 294.b. 


Tv or b a 
Proctor. 
Noy 147. 


Ga ytons Caſe, 
P. 34. El C. B. 


* * Re - . 7 JT” D . E 7 : . 7. $3 8) vx B ** 5 4 5 2 N 1 
- s 
% = 
; | jo 
* 5 ? 
4 g c . * 
1 1 — x * 
LS i 4 7 7 | 
. ©: s 3 0 * 4 a x 


% 
* 1 * 
| Fi 


g *A - \ : 0 2 * 
* 0 * 
3 : ; e x S © 
.F 8 i 12 x * 8 2 4 1 
= * * at * 
: i 


V hat Refignations bet” Per ermutation 
are, and in what manner they may 
be made , and other matters relating 


to them; aud of Un and Conſoli- 
dations.. _ s 


car, or other beneficed Clergy-man, 
voluntarily gives up, and ſurrenders his 
Charge and Preferment to thoſe from 
whom he received the ſame, which may be 
abſolutely, or upon condition. 


A neden is, ee a Peron Vi- 


A Reſignation muſt W b be nde to 


the next immediate Ordinary, and not to 


the Superior. 


A Refi ignation may be made by or toa 


Proctor; but a Church is not void by any 
ſuch Reſignation in abſence, till the ſame be 
preſented, and accepted by the Ordinary: 
Or a Relignation may be made in the pre- 
ſence of a publick Notary in the abſence of 
the Biſhop; and after it is preſented and 
accepted, it is as good as — Biſhop 
had been preſent. : 


And 
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And though regularly Reſignations ought Reſignation 
to be made to the Biſhop, from whom the 2% be to the. 
Clerk, upon his Admiflion , receives his es 
Charge and Cure; yet a Reſignation to the — 6a i 
King , as Supreme Ordinary, hath been Po. % 8a -— 
held gooe. e | TY 


The uſual _— of a e are, Wards of R. 

2 Renuntiare , Cedere, Remittere, & Reſig- ſignation, 

4 5 . * Dyer ibid. 

Donatives muſt be reſigned to the Patron, 7» whom » 
and not to the Ordinary ; for the Clerk in Donative is to 
that Caſe received his Living immediately ena. 

i- WM from the Patron. 5 | * 63. 

n, And if there be two Patrons of a Dona- * tn 44.2. 

is I tive, and the Incumbene reſign to one of 


m them, it is good for the whole, 


In the Caſe of one Gayton, P. 34 Eliz. in Cro. jac. 63. .Y 
the Common Pleas, in a Quare Impedit for Le. 
0 the Church of Little Creſſingbam in Nor- — aig 
o all, a Parſon reſigned his Benefice in the pablict Ne. - 
preſence of a publick Notary, ſponte, pure, tary. 
& ſmpliciter, to the uſe of two upon Con- Sl reſolv- 
a (dition, quod ſi aliqui eorum non admiſſi fuer * En 
y realem poſſeſſionem Eccleſia præ dictæ adi. 3s es " TIM 
e piſci non valeant infra ſex menſes, quod : 
: unc, &c. 5 b 
Y And in this Caſe it was very muchdiſpu- 
f WW ted, whether a Reſignation could be Con- 
d dition; but at laſt, with adviſement with 
p I the Civilians, it was Reſolved, That a Re- 


henation might be upon Condition. 


1 »  Permu- © 
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Permutations, Permutations , or Holand are where 
quid. two Clergy-men agree to exchange their 

| Livings, and after they made fuch Agree. 
ment and put in Writing, they make mutual 

| Neil zes b. Refpnarions upon Condition, in the Form 
following. | | 1 


A Reſigna- Jy Dei nomine, Amen. Ego H. 

. V. Rector Ecclefie de N. Lin.  « 
1. coln Dioceſ. volens ipſam Eecle- l 
Regift. I ſlam meam cum Etcleſia de P. ditt 

An. 306. 8 8 7 f 
Dioce/. cujus Rector exiſtit Dominus 
de W. certs_juſtc, & legitimis 
cauſis ſme” dolo & fraude Canonice 
permutare, ipſam Eccleſiam ineam 
ex cauſa permultationis bujuſmodi 
non alio modo, in ſacras mans 
venerabilis in Chriſto Patris Domini 
T. Dei gratia Lincoln Epiſcon 
reſgno, ſupplicans humiliter & 
devote, ut H. de hujuſmodi cauſa 
permutationis ipſam refignationem 
fic factam & non aliter velitis ad- 
mittere „ negoti um permutationis 
hujuſmodi quiatenns ad vos attinet 
fideliter expedire. Et proteſtor ex- 


preſſe 


JJC ĩͤ T2 2. 2.2m, mHh e-Q. 


"Y * * ä * 1 * 4 
5 NY | * 1 — 
hap. Counſelloꝛ. 


preſſe in his ſcriptis, quod ſi dicta 
permutatio debitum non ſortiatur, ef- 


fertum, quod hujuſmodi mea reſyg- 


natio prædicta pro nullo penitus has 


beatur. 

. To which is added an Inſtrument con- 
raining a Proteſtation, in the Form fol- 
„ 


203 


In Dei nomine, Amen. Ego H. The Prote: 


de W. nunc Rector Eccleſiæ de P. 
Lincoln Dioceſ. & prius Rector 
Eccleſie de N. dictæ Dioceſ. proteſtor, 
dico & allego in his ſcriptis, quod ſi 
contingat quod hujuſmodi Eccleſia 
mea de P. abjque dolo & culpa meis 


cultate libere & licite redire, & 


eam re- habere juxta Canonicas ſan- 


s 4 


ciones, & proteſtor inſuper quod non 


intendo nec_volo ab hujuſmodi prote= = 


latione ſeu effectu ejuſdem recedere 
Md; one ny” ali- 


in hac parte 2 me aliqualiter evin- 
catur, Volo & mtendo ad dictam 
Kecleſam de N. abſque aliqua di- 


ſtation. 
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13 E. 4. 3. b. 
Co. 4. 102. b. 


Termutation 


The Parſons Par], 
aliqualiter in futuro; ſed eidem prote. 
ſtationi & contentis in eadem , Voly 
intendo in futuris temporibus fir. 
miter adherere, juris beneficio in om- 


nibus ſemper ſalvo, &c. 


What the effet of this Proteſtation is, 
I muſt leave to the Civilians to determine. 
However the intent of the thing agrees well 
enough with the r2aſon of the Common 
Law; for, at the Common Law, if a man 
exchange Lands, and the Land he receives 
in exchange be evided, he may repair 
to his own Lands, and re-enter upon 
them. | e 


And it has been Reſolved, That where 


void, quiz ene two Parſons of two ſeveral Churches, by 


died before 
Induct ion. 

41 E z. F. 
Exchange 10. 
Co. 2 74. b. 
Perkins tit. 
Exchange. 


an Inſtrument in Writing, agreed to per- 
mute their Churches by way of exchange, 


and ſeverally reſigned them into the hands 
af the Ordinary to that intent; and the 
ſeveral Patrons preſented, according to the 
intent of the Exchange, and the one Par- 
ſon was admitted, inſtituted and induced; 
and the other was admitted and inſtituted, 
but died before induction; that though the 
induction of the other was abſolute, yet 
this was ſo directed by the precedent Agree- 
ment, which was by way of Exchange, 
which ought to. be executed on both parts 
in the life of the parties; and the induction 
could not bz made upon Condition; oy 

| - ore 
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Chap.14 Colinſello?. N 20 
Ore for this reaſon it was all Reſolved to . 
yoid. 5 a Fo 12 : | = . 

A Union or Conſolidation is where two Inſt. Juris Ca- 
or more Churches are united and conſolida- 299iG) 7 4. 
ted into one, and may be for a certain time ; 
as for the life of the Incumbent ; and then 
it is but in the nature of a Plurality, or it 


may be perpetual. 


Unions are made by the Ordinary by the Cro.El.g00, 
conſent of the Patrons in the Vacancy, with 2. 
the Licence or Confirmation of the King: Finch 90.91. 
But if the Churches, or either of them, be f 5 - 
full, the conſent of the Incumbent is like- } : 3.28.2, 
wiſe neceſſary. 2 Rolls 778. 

By a Statute made in the 37" year of 0 EB 28 4. 
Henry the Eighth, the Biſhop 1s enabled to Cauſa 2.16. g. 4 


unite Churches which are within a mile one — e 


of the other, without the King's Licence or p.19 bone for- 


Confirmation, ſo as one of the Churches me du Union. 
be not above Six pounds in the King's Stat. 37 H.8. 
Book. 8 | 
By another Statute in the 19" year of 12 Car.2.c. 3. 
King Charles the Second, the Ordinary is £ 
enabled in Cities and Corporations to unite 
Churches, with the conſent of the Chief 
Magiſtrates, without the King's Licence or 
Confirmation, ſo the Churches united exceed 
not 100 J. per Annum. | 
The uniting of Churches ought to be Cro.El.gor. '\ } 
cauſa utilitatis ſive neceſſitatis, as viciniry, | 


paucity of Inhabicants, ſmalneſs of the Li- 


vings, &c. 1 | 

And if two or more Churches ſhall be Cro. El. oi. 
united upon a falſe Suggeſtion, it ſeems the * Rolls 778. 
Union is void, both by the Common and 
Canon Law. 


At 
8 | 


Part! 

At the Comman Law, it ſhoulg ſeem, 
Churches might be united of any value by 
the Ordinary, wich the conſent of the Pa 
tron's _ the King's Licence or Conkr. 


matio 

Cro. Eliz.g01. But 1 find two Judges affirm, That the 
dw a 7 Ordinary might unite poor Livings without 
Finch 91. the King's Licence or Conſent ; but not 
great ones. 
1 Whence the Judges took this diflerence l 

30 E-327-- am to ſeek: For in the height of Popery 1 
H.7:32-d. find the King's Licence or Confirmation al. 
„ „ Ways concurrent. 

i ſo much for Unions and Conſaolida. 
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tions. 

Attorny General werſus Epiſc.Oxon. about 
12 Car. Imi. Bill to unite a Parſonage to the 
Biſhop See. Tobil's Tramibenions in Char- 


cer} 133. 


Gleis Deo TD 5 ] 


| The End of the Firſt Part. 
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7 Part: 


BEING THE 
TYTHES o or 'TYTHIN 8 


SHE WING 


Ia what manner all manner of Tythes, 
Offerings, Mortuaries, and all other 
Church Duties are to be paid, and in 
what Courts and manner they may be 

tecovered, and to what Charges they 
arc ſubject. g 


2 many other things fit for all People, 
but e C lerg y-Men, to Hon. 4 
ee ee ee 555 


Written by Sir STMON DEGGE, Ke. 
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To his Worthy and Reve- 
rend Son in Law, Mr. An- 
tbomy Trollap, Rector of 


| T is now above thirty years, 
a) ince the Tything Table, pub- 
bed many years ago, came to 
my Hand; and upon peruſal there- 
of finding that the Common Laws 
and Canon Laws differed in ma- 
ny things, I thought it would be a 
Work grateful to the Clergy, and 
uſeful to others, to publiſh ſome- 
thing in order to the reconciling of 
them: Io which end I had gathe- 
red together ſome Materials; but 
the Var coming immediately on, 
Ind after that the Eccleſiaſtical 


P 2 Courts 


The Epiſtle Dedicatory. 


Courts being laid afide, and other 


Courſes found out for the recovery 
of Tythes, I deſiſted the father 
| Proſecution of that "Deſign; until 
it was revived at your requeſt, ſe 
conded by ſome other Reverend - 
vines; whereupon, looking "up 


old Notes, and adding ſuch 25 


ments and Reſolutions, that I * 


ſince come to the knowledge. of, 
the whole is reduced to the form 
here preſent it to you. Tou have 
moſt Right to it, and I heartih 
wiſh it may be of as great Service 
and Advantage to you, and all the 
Reverend Clergy, as is <A red by 


hi 2 that = 


Your. affect 1 
F | ee Father 
8 D 
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TYTHES or TY THING. 
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1 


W hat Ththes are, the ſeveral ſorts and 
kinds thereof, and in what manner. 
due. 


Aving in the former part of this 
Diſcourſe ſhewed the Worthy 

and Reverend Clergy-Men in 
what manner they may lawful- 

ly and juſtifiably attain to ſuch Prefer- 
ments in the Church as they are capa» 
ble of, and in. what manner they. may a- 
void all the petils and dangers that attend 
the Beneficed Clergy- Men: It reſts now 
that I ſhew them what Profits they may 


juſtly challenge to belong to their Church + ©. 
Proferments, and in what manner to be | 


— Paid. 
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paid, and how to be recovered, if need 
require. And firft of Fythes, which the Ca. 
nonifts define Tirhes ro be, 
A temth part or portion of Increaſe, command. 
ed to be paid to the Sons of Levi for their M. 
niſtry, wherein they ſerved in the Tabernacle, 
Or, as ſome others defige them they are, 
Omium bonorum licits quæſitorum 70 
pars DHDi via inſtitut ione . MS 
oo” the Common Lawyers define them 
tO DE, | 
An Eclefiaftical Inheritance Collateral to the 
Eft ate of the Land, and of their own prope 
Nature due only to an Eccleſiaſtical Paas by 
the Ecclefiaſtical Laws. Ee 
And for that reaſon no unity of Poſſe 
ſion can extinct or ſuſpend them; but they, 
notwithſtanding fuch unity remain in ef, 
and may be demiſed or granted, notwith- 
ſtanding ſuch unity: But may more pro- 
perly in my judgment, be defined to be, 
A tenth part, or ſome other thing in lieu tbere- 
of, of all the increaſe early ariſing forth of the 
prefits of the Lands and Stocks, or raiſed by the 
Induſtry. of the Pariſhioner, and properly due to 
the Clergy that bave tbe Cure of the Souls inthe 
Pariſh where they ariſe. = | 
And by ſome Canoniſts Tythes have 
been divided only into two kinds, that 1s, 
Predial and Peiſonal: And in this manner 
of diviſion they comprehend all manner 
of T ythes that pF er immediately or 
mediately from the Land, under the name 
of Predial Tythes ; which they again di- 
* ſtinguiſh into predial, mediate and imme- 
diate ; under which they comprehend the 
Mt : 3-46 6.4 * os. The 'Tythes 
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Chap. 1. M Law of Tythes. - _ 215 
Tythes of Corn, Hay, Wood, Herbs, and Linwood c. 
a Locher things that either come from the — (gh 
pp by Manurance, or of its on na- dad 1 . 
re; and under the name of Tythes Pre- „.. 
fil mediate, is comprehended the Tythes "of 
of all manner of Cattel and other things 
that receive their nouriſhment from the 

Ground. 

But Tythes by the Common Lawyers 2 Inſt. hs 
(and which diviſion I ſhall obſerve in my Roll 1. 635. A 
Diſcourſe) are divided into Predial, Mike 
and Perſonal : and according to this div. 
ſion all Tythes that ariſe from the Ground, 
2s before is ſaid, immediately, are only 
accounted to be Predial: And thoſe that Linwood c. 
ariſe from Cattel and other things, that Qumiom prop- 
receive their - nouriſhment immediately , 45 b 
from the Ground, they call Mixt; and N 
thoſe that ariſe from the Labour and In- Ros 
duſtry of Man alone, Perſonal. + ; 

Tythes again by the Ouenten 
Lawyers and Canoniſts are divided into 
great Tythes, in Latin majores, ſeu groſſe de: 
eimæ; and into ſmall Tythes in Latin mi- 
nores, Or minute decime. And in this diviſion 
Corn; Hay and Wood are all accounted 
er or great Tythes. But there has been 

ome queſtion, whether Tythe Wood ſhould 
be accounted a great or minute Tythe; 
and reſolved that if a Vicar be only in- 
dowed with the ſmall Tyrhes, and have Rolls x, 643- 
by reaſon thereof always had Tyche v. 2. 
Wood, that i in ſuch caſe it ſhall be (> e ard & 
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216 The Parſons Councelloz: Part 1], 
be a ſmall Tythe, as Littleton Reports. 
Cro. El. 467: But all manner of Tythes of Gardens, 
—_— TT: a Herbs, Roots, Fruit, Saffron, Woad, whe- 
Rolls 1, 643, ther ſowed in Fields or Gardens, Flax, 
v.3, Hemp, Hops, Rape, and all other Predi- 
| al Perſonal and mixt Tythes are account- 
Palmer 219.', ed inter minutas decimas > but in Udal's and 
220... Tindal's Caſe, Hutton 77. in ſome caſes 
| Hops, Woad, c. may be great Tythes 
I in places where they are much ſowed. 
Lindwaod c. And herein the cuſtom of England is 
Dum an fre- kind to the poor Vicars, making many 
1 things to be allowed for minute Tythes 
that are not ſo in others. 
I have been the longer in this diviſion of 
Tythes, ren great. Tythes and ſmall 
= - Tythes, becauſe many Vicarages are en- 
1 y dnt, doweg wich the ſmall Tythes only; and 
Herly 135. in ſome old endowments you will tad the 
Winch. 79. word Altaragium, which by cuſtom may az 
Ro Jure debnt. well comprehend the ſmall Tythes, as ſuch 
Protits as ariſe from the Altar. 

Now perhaps it may be expected J 
ſhould ſay ſomething co ſatisſie the Read 
er by what Law Tyches became dye un- 
der the Goſpel. But in that point I find 

10 great a difference between the Cano: 
nifts School Men and Divines, that it 
would be a great preſumption in me to 
take upon me to determine the point; 

| the rather becauſe I am informed by a 

- ns hath © reverend, learned and grave Divine, that 
—— 1 * the Learned Selden retracted his Opini- 
Seld. Hin de on therein; and what it was you may 
cim. cf. Sect, ſee in the places noted in the Margent. 


12. This Retraction of Selgens i; alſo puh. 
1 ; - ck he f 5 * leſhed 


. las. 
TH 


Chap. x. - Oz Law of Cetbes. az 


liſhed in Dr. Comber's Preface, to the firſt 
part of his Hiſtory of Tythes. But Mr. 
Wood (Athene Oxon part 3. f. 108.) ſays he 
was forced to.do it. Which ſeems plain by 
theſe two paſlages of Mr. Selde.  _ 
Cum Richardus Mantacutius (poſtea Epiſ- 
au | Norwicenſis) in ſe recepiſſet Hiſtoriæ 
Decimarum , rege annuente , confutationem, 
Rex mihi acrius interdicens Reſponſo aliquo, 
mibi dixit, ſi aut tu ipſe aut quis amicorum in 
Confutationem illam (que paulo poſt furore 
ſleniſſimo Anglice exit) Scripſeritis, in vin- 
cula te conjiciam. Quod "5 pats future, 
puto, non exigua per ſe Confutationis inſtar 
fait. Vindicie de Scriptione Maris Clanſ. 19. 
Sed adjiciendi plura de bomine (ſpeaking 
of Dr. Montague) locus bic non eſt ; uti 
nec plura aperiendi de lite illa Decima- 
rum acriter nimis , non dico quam feliciter, 
a compluribus contra nes, manam interea de 
tabula, non ſine juſſu Principali, cui libentiſ- 
ſme parebamus, ſecure retinentes diſputats. 
Nameroſus ſane eſt libellorum, quos ea occu- 
pat, cumulus; ſed diu eſt quod annoſa ſatis, 
O ſatis vexata, prudenter , puto, ſop. ta eſt. 
De Dis Hyris (Edu. Amſtel.) p. 285, 286. 
But fo far as | have obſerved, they all 
agree in this, That Tythes quoad ſuſt enta- 
tiomem Cleri vel Miniſi rorum Dei are. Jure 
Divino: So that the ſole queſtion amongſt 
all theſe Learned Men is about the quan- 
fity, or quota pars. But be they due jure 
Divino, jure e or jure Humano, | 


ſince, as it muſt neceſſarily be confeſſed. 
hey have been given and conſecrated Poe 


And in the end 
of the Epiſtle to 
0 the Reader. The 
conceive the difference cannot be great, Qeſt: 0 
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Dok. & Stud. . Sante Eccleſiæ; and fo being dedica. 
L 2. c. 55- f. ted to God and his Service (in my poor 
164. b. 165. jndgment) the taking them away from 
hy the proper uſe and end, cannot be le 
Sacrilegious, than if they were without dif: 

ute Jure Divino. I ſhall not therefore 
Ruff this preſent Diſcourſe with the Arpy- 
ments of any ſide, but ſhall leave the Lear: 
ned to their own conceits, it ſerving my 
purpoſe that they be due by any Law, D. 
vine, Humane or Eccleſiaſtical. My next 
Examination ſhall be to whom they are due. 


„ 


aw. 
— — 


n 4 
To whom Tythes are due, and by whon 
to be 49 De 


Hs ſhewed in the former Chapter 
what Tythes are, and the feveril 
kinds thereof, I ſhall in the next place ſhey 
to whom the ſame are due. | 
7o whom he, That there were Infeudations of Tythe 
"1 wal before the Parochial Rights were ſetled, i 
_ without diſpute both here in England, and 
Selden's Hiſt. in other Chriſtian Kingdoms and Com. dine 
decim. 178, &c. monwealths: In which particular the cu Nun 
Tho. Ad. Sum. rjous may ſatisfy themſelves in Mr. Seda B 
20. 26.935: Hiſtory of Tyther, and other Authors. Ani Ito b 


art. 3. conclu- 
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fem. it is more clear, that before the time that of 
x the Parochial Right of Tythes were ſetlech Mchia 
that the Owners of Lands might grantM120i 
their Tythes to Eccleſiaſtical or Relig: Made 
ous Perſons (a multitude of mh a Br 
| | | whe 


WT * J 8 
. & 195 q 
* 


whereof the Reader for his fatisfaQion - | 


or may find in the Monafticon Anglicanum of Mr. 
rom {MW Du dale :) ſo that by this means the whole 
16 MM Tythes of ſome Pariſhes, and divers great 
t dif: ¶ Portions out of other Pariſhes, were grant- 
efore Ned to Abbots, Priors, &c. And ſome to the 
Lrpu- MWParfons and Rectors of other Pariſhes ; 
Lea: MWwhich is the reaſon why at this day 
my Where are feveral Portions of Tythes held 
„Di. from the Pariſh Churches by Impropria- © 
next tor and Rectors of other Pariſh Churches. "ow the" Pa- 
due. When the Parochial Right of Tythes — 


was firſt ſetled, there hath been (as ſhould as 
ſeem) a vulgar Error . For 'tis frequently 10 H. 7. 8.2. 
ſaid in our Common Law Books, that be- 43 E. 3.5- 
fore the General Council of Lateran, which 2 0 & S 
was held 1179. that every one was at li- Co. Kd a b. 
berty to give his Tythes to what Spiri- Dyer 84, &. 
tral, Ecclefiaſtical or Religious perſon he F 
pleaſed ; but that by that Council the Pa- 
rochial Right of them was ſetled. Neither 
was this an Error of the Common Law- 
yers only, for Mr. Lindwood a Learned 
Doctor of the Civil and Canen Laws, 
that lived in the time of H. 5. about two 
hundred and fifty years ago, tells us that 

Bene potuerunt Laici decimas in feudum re- Linwood c. 
tinere. & eas alters Eccleſiæ dare ante Concili- locat. & con- 
um Lateranenſe, non tamen poſt, NC duct. verb. 

oo cheie is no Canon in that Council Portion. 
to be found, whereby the Parochial Right 5. TY 
of Tythes was ſetled, nor was the Paro- ee og 
chial Right of Tythes ſetled till the year laſt 641. 
1200. and then not by any Canon, but by —_ Dec. 
a decretal Epiſtle of Pope Innocent the third, * 
i Prief of which Epiſtle here follows, w_ 
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Innocent 3. find it in Mr. Selens Hiſtory of Hebes, and 
Ep. Decret. l. in Sir Edward Cook's Inſtitutes. 
Che 452. Edit. Per penit ad audientiam noſtram, quod mul. 
olen. wy : 
Seldens Hf. ii in Dioceſi tus Decimas ſuas integras vel du- 
of Hebes, 231. as partes ipſarum non illis Eccleſits, in quarum 
Parochiis babitant, vel ubi predia habent, & 
4 quibus n Sacramento, 
perſoluunt > ſed eas aliis pro ſua diſtribuut 
Vvoluntate: Cum igitur inconveniens eſſe vides- 
Innocent 3. fur & @ ratione diſſimile , ut Eccleſiæ, que 
tells us in his Spiritualia feminant, metere non debeant 4 ſui; 
Epiſtles, the? P grochianis temporalia, & habere, Fraternitati 
— _ tuæ (being directed to the Archbiſhop of 
Prieft de com- Canterbury) aut boritate preſentium indulgemm, 
muni jure. ut liceas tibi ſuper boc, non obſtante contrad;- 
| Vid. Decretal. Z;oye vel appellatione cujuſtibet ſeu conſue- 
Fre Hy 15 — tudine hactenus obſervata, quod canonicum fu 
Cum in tua erit ordinare, & facere quod ftatueris per Cen- 
Dioceſ. & ibid. ſuram Eccleſiaſticam firmiter obſervari: Nulli 
c. 29. Cum ergo, & c. Confirmationis, &c. Datum Late- 
contingat. ran. 2 Nonas Julii. 
I muſt acknowledge I give the Reader 
this a little imperfect for want of the O- 
riginal ; and it was Sir Edward Coke's Calc 
allo ; for I perceive he . borrowed his from 
Mr Selde n. | 
\ But ſome have fancied (and perhaps 
not without reaſon 3 for this ſeems not to 
be a general Decree, but a particular In- 
ſtruction to the Archbiſhop of Canterbary) 
that che Parochial Right of Tyches was 
not generally ſetled of long after, that 


is, by a Canon made in the Council of 


Vide Selden Lyons, which was in the year of our Lord 
Hiſt. of Hebes, 1274. under Gregory the Tenth, in which 
. Council, it is ſaid, there is a Canon 

| | the 
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nd che ſetling the Parochial Right of Tythes, 

but not found among the Canons of that 
«]. Council. But whether that were the Ori- 
4 Final, or a Confirmation of ſome other 
un W Decree or Council, I dare not take upon 
me to judge; But certain it is, that about 
1s, WM this Century the Parochial Right of Tythes 
wit was ſetled in general. But though this de- 
les cretal Epiſtle of Pope Iunnocent the Third 
que be not general, yet it was Orte as Godolph. Rep 
vis to the Province of Canterbury; ſo that in Can. 358. 
tati that Province the Parochial Right of | 
of WM Tythies* may take its date from the time of 
1, that decretal Epiſtle, which was, as above 
adi- is ſaid, in the year 1200, - 
ſue- Mr. Doctor Godolphin in his Repertitorium 
Canonicum ſeems not ſatisfied, that it is a 
vulgar Error in our Books, that before the 
Council of Lateran, every one was at li- 
berty to give his Tythes to what Spiritual 
or Religious perſon he pleaſed; and to 
prove a ſettlement of a Parochial Right 
of Tythes by a Council of Lateran, he 
cites a Canon made by Innocent che Third 
inthe ſecond Council of Lateran held in 
the year of our Lord 1120. ſixty years 
before the Council held under Alexander 
the Third, 1179. or as ſome have it 1180. Linwood 81. 
where he ſays it was decreed that the Re- b. | 
ligious perſons, viz. the Ciſterti ans, Hoſpj- Selden DeDec. | | 
talers, Templers, and thoſe of St. John of — | 
Jeruſalem, which by the Popes Paſchal and 
Adrian were exempted from payment of 
Tythes, ſhould pay the ſame to the Paro- 
chial Incumbent, whereby a Parochial 
Right of Tythes was ſetled by a Lateran 
Council, as he concludes, But 


Page 358. 


k 
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himſelf in his Catalogue of the Council 


Page 616. 


General Councils, was held under Paſchi 


Decret. Greg. 
8 J. 3. tit. 300 
cap. 34. 


chial Right, for it is only that the Tythes 


* & 8. «; , * * 8 7 * | 
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But I wonder the Doctor ſhould ' miſtake 
himſelf ſo much; for firſt, there was 10 
Lateran, Council in the year 1120. and he 


mentions none to he held that year, but 
aſſigns the ſecond Lateras Council to be 
held in the year 1131. wherein the Doctor 
is again miſtaken ; for the ſecond Latera 
Council that is not reckon'd amongſt the 


the Second 1112. And the ſecond Gene- 
ral Council held in the Lateran, was held 
under Innocent the Second, Anno 1139. but 
of neither of theſe Councils are any Ad 
to be produced; beſides, Pope Innocent the 
Third entred not upon the Papacy till 
1199. and ſo could hold no Cound 
1120. | | 
But TI preſume the Doctor meant the 
Council of Lateran held under Innocent 
the Third, 1215. where there is a Canon 
ſomething like that the Doctor mentions; 
for by that Council ic is decreed, That the 
Ciſtert ians, and all other Orders priviledged 
from the Payment of Tythes ( without 
enumerating any more of the Orders) 
ſhould pay Tythes of ſuch Lands as they 
ſhou!d purchaſe after that Council, althoug 
they held chem in ther own proper hands; 
Eccleſiis quibus ratione prædiorum antea ſolve 
bantur, niſi cum ipſis Eccleſiis aliter duxerint 
componendum : But this can ſettle no Parc 


ſhall be paid to the Churches, quibus antes 
ſolvebantur. And that the Parochial Right 
of Tythes was ſetled before that Opal 

"LIN ; | C13, 
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1 appears clearly by the very next Ca- Selden DeDec. 

* = ks Council; For there being Com- ( 5 

d he plants made in that Council that divers 

ncils MClerks, as well Regular as Secular, upon 

bat Grants and Leaſes of their Lands, took 

Covenants of their Grantees and Tenants 

to pay their Tythes to the Grantors in 

prejudice of the Pariſh Prieſts, ic was there- 


eren a 
the ore decreed, quod quicquid fuerit occaſione 
chal N baſaſmodi pacti præceptum Eeccleſiæ parochiali 
ene · Neddatur > this word reddatur Proves ſuffi- 


cently that the Parochial Right was ſet- 
ed before that time; and Pope Innocent Greg. Dectet. 
the Third, in ſeveral of his Epiſtles, de- 2 
lares that they are due to the Pariſh Prieſts Dies & ibi 
je commumi jure. EA / ̃ 9. cum con- 
And that the Parochial Right of Tythes tingat. | 
vas not ſetled by any General Council, 
put by a Papal Conſtitution, appears clear- Selden de Dec. 
ly by what Sir Robert Parning ſays, who 294. 
wed within an hundred years of this time, E. 5 
Ind was after Chief Juſtice the of Com- 
on-Pleas, who could not be ignorant 
ow the Parochial Right of Tythes was 
tled ; and he ſays, That in ancient time Nota. 
lore a new Conſtitution made by the 
Pope, the Patron of a Church mighe 
#4 Tythes within his Pariſh to another 
parith, - | 1 
But whether the Parochial Right of 
{ythes was ſetled the one way or the o- 
her, it ſeems that all former Grants were 
ullited, or otherwiſe the Conſtitution had 
wrought ſmall effect to the end it was de- 
gned, the greateſt part of the Tythes be- 
g before that time granted to Monaſte- 
50 ries, 
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* ries, as may be obſerved in the Monaſtic for 
Anplicanum. _ | AS67136; | 
ut notwithſtanding this Conſtitution, WW '* 
many of the Abbots held out againſt the che 
Parith Prieſts, who durſt not, or were not the 
able to conteſt them, and after claimed Elf 
the Tythes by Preſcription, that is to ſay, t 
by forty years poſſeſſion, which is a Pre- 
ſeription allowed by the Eccleſiaſtica N bei 
Courts; and that's the reaſon that many 
Portions of Tythes are at this day held 
by Impropriators that had been gained by tha 
the Abbots by ſuch Preſcriptions, and not tho 
by their ancient Grants, and by this means 

they got their Preſeription de nen decimax 6d 
| do: For the Canon Law does allow om I An 
 Clergy-Man to ' preſcribe againſt ano- 
ther, but not a Lay-Man by any means to 
| the prejudice of the Church. But if a" * 
Seld. de Dec. Clergy-Man, Secular or Regular, continue 
— to have the poſſeſſion of a portion of Tythe 
nin another Pariſh quietly forty years, this al 
ſhall make him a good Title againſt the 

proper Incambent, and the ſame Law holds x 
Greg. Decret. 4e non decimando: For if a Olergy-Mat 0 
J. 2. tit. 26. Religious, Secular or Regular, hold any 
c. 6. ad aures Land forty years together Tythe free, he 
noſtras. ſhall hold Tythe free tor ever; hut it a Lay: 
man hold Lands Tythe free a thouſand 

Ibid. c. 7. cau- ears, it avails him nothing by that Law. 
fam que, &c. . But after the Parochial Right of Tythe 
1 was ſettled, it is clear, that no Lay- man 
Seldens Hiſt. was Capable of Tyches in pernancy, bu 
decim. 398. in particular Caſes, till the Statutes by 
and in his Re. which the Monaſtecies and Religious How 


 view478. ſes were diſſolved, enabled them: Bar in 
| | om 
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ſome ſpecial Caſes Lay-men were capable Co. 2. 44. a.. 


of Tythes in pernancy, as in the Caſe of en capa 
Diga and Heron cited in the Biſhop of Vin. . — in 


chefter's Cale, where the Caſe is put, That Co. 2. 45. 4. 


the Lord of a Manor, and all thoſe whoſe 


Eſtate he had in the Manor time out of 

mind, had paid to the Parſon of D. (in 

which Pariſh the Manor lay) for the cime 

being, a certain Sum for the maintenance 

of Divine Service in contentation of all 

Tythes ariſing within the ſaid Manor, and 

that in conſideration thereof he, and all 

thoſe whoſe Eſtates he had in the ſaid Ma- | 
nor by the time aforeſaid, had and enjoy- More 599; 
ed all the Tythes arifing in the ſaid Manor: | 
And in this caſe it was adjudged, That 

the Lord of the Manor might have theſe 

Tythes in pernancy, and ſue for the fame 

in the Spiritual Court; but a Man cannot 

claim Tythes generally as part of, or be- 

longing to a Manor. 5 

But ſince the ſeveral Statutes made for the Lay · men capas 
diſſolution of Monaſteries, thoſe Tythes 4 e Tythes in 
which were appropriated to the Religious eee 1 2 
Houſes ſo diſſolved are become Lay. Fee, and Piſolatm of 
any Lay-Men by the Laws of this Realm Abbeys. 
are capable of them in pernancy, and may 
ſue for the ſame in the Spiritual Courts. 

But fince the Parochial Right of Tythes 4! the Hebes 
was ſettled prima facie, all Tythes not ap- belonging 9.08 
propriated belong to the Rector of the Pa; facie. b 
fiſh: Church wherein they ariſe ; yet not- Portions by pre- 
withſtanding the Parſon of one Pariſh may ſcription. Greg. 
preſcribe to have a Portion of Tythes in Perf preſcrip. 
the Pariſh of another; and ſo might Ab = Af 3 
bots, Priors, and other Religious Perſons Rolls 1. 657.9, 

| RE 
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Selden's Hi. 
of Tythes, 161. 
How Preſcripti- 
tions are to be 

ved. 
Selden's Hiſt. 
decim. 364. 
ac. 


Selden 399. 


Extro-parochial 
Tythes, 7 E. 3. 


Selden's Hiſt. 
decim. 108. 


2r Aſſ. 75. 
2 Init. 647 
Rolls 1. 657. 
© 


10 H. 7. 18. 4. 
Co. 5. part 128. 
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preſcribe to have Portions of Tythes in ba. 
riſhes whereof they had not the Advowſans, 
and by conſequence the Patentees from the 
Crown, and the Impropriators may claim 
the ſame by Preſcriptions in the Abbots, 
Priors, &c. and the uſage ſince the diſſo- 
lution will ſerve to prove the preſcription 


and uſage in the Abbots, c. that they held 


the ſame ſo time out ot mind. But no Lay- 
man at this day is capable of Tythes in per- 
nancy but under the Statutes of Diſſolution, 
unleſs by a Grant by the Biſhop, Parſon and 
Patron made before the diſabling Statues, 

As for Extra-Parochial Tythes, there 
have been ſome differing Opinions. Sir Wil 
liam Herle was of Opinion, that they be- 
longed to the Biſhop of the Dioceſs, as ge- 
neral Parſon of his whole Dioceſs, ground. 
ing his Opinion, as it ſhould ſeem, upon 
the Canon Law ; but there was never any 
ſuch Canon received or approved in this 
Kingdom. 

Mr. Selden is of Opinion, that Tythes of 
Increaſe of Lands not limited to any Px 
riſh may be diſpoſed of arbitrarily in like 
manner as other Tythes might before the 
Parochial Right of Payment was eſtabliſh 
ed. Selden de Decimis, 365. 

But ic hath been reſolved both in Parliz 
ment and by ſeveral Judgments at Common 
Law, that all Extra-Parochial Tythes be- 
long to the King, who is a mixt Perſon, 
and capable of 'Tythes at-the Common 
Law in pernancy. 

Now having ſhewed in general who are 
capable of Tythes in pernancy at this *. 

an 


* 


Chap.2: O; Law of Eythes. 227 

> Hand to whom of common Right they. be- Ryley's Re- 
Ns, long, 1 ſhall proceed to ſhew to whom they com 2 
the are due in ſome particular Caſes. _ * whom 


um If a Parſon Leaſe his Glebe-Lands, and Fibes are dus. 


10 do not alſo grant the Tythes thereof, the Cro El. 161. 
do lenant ſhall pay the Parſon Tythes, Nay pf the 
wy though the Parſon Leaſe his Lands cum om- += ah _— 


nibus proficuts & commoditatibus eidem ſpectan- Owen 19: 


bar, rendring Rent, pro omnibus exactioni- Portman verſ. 
i” bus & demandis quibuſcunque 3 yet notwith- Ng 28 
o Winding the Tenant ſhall Pay the Parſon 3 pes * *. 
and Ws. Tythes ariſing upon theſe Lands. Dyer 43. p. 24. 


The like Law it is, if an Impropriator, ef Quare. 
icar, &*c. make ſuch Leaſe, &c, | etly 3r. 


And as the Parſon ſhall have Tythe of ut ## B. 


be. Uni own Tenant, ſo he ſhall have of his Fe- _ WY 
oy fee : And if a Parſon hath Lands in the C. 15. 13. b. 


ame Pariſh whereof he is Parſon, and de- Cro. El. 26. 
iſes his Tythes, he ſhall pay Tythes to 

bis Farmer. ET 

If a Parſon ſow his Ground, and then Dyer 43. pa i. 
Fell the Emblements (I mean the Corn Moyle verſus 


s of en FR” 
owing upon the Ground) the buyer of Hill. 17. 

1 the Corn ſhall pay the Tythe of it to the B. R. * 

che Parſon that ſowed and ſold the Corn. Rolls 655. k. 1. 


So if a Parſon ſow his Glebe-Land, and 
hen Leaſe the Land, the Tenant fhiall pay 7 <voy 
his Parſon Landlord Tythe of this Corn. 

There have been ſome Opinions, that if C. 10. 88. b. 
the Pariſhioner ſow his Lands, and before 21 H. 30. 4. 
ſeyerance the Parſon die, that in this Caſe —.— verſ; 
the Parſons Execurors and not his Succeſſor 4e, Hl. per 
ould have the Tythes. Br. Embl. 2. cont. Poph. & Gaws 
And there have been ſome Opinions, dy ver.Fenner: 
hat if the Parſon ſow his Glebe and die 
before ſeverance, that his Executors ſhould 

: Q 3 not 
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Br. Embl. 9. not pay Tythes of his Corn. Br. Emjl. 


ACC. 2. contra. ments. 


drow == But both theſe Caſes, if they had been 


Pacation be- Law, are put out of doubt by the Statute of 
long. 28 H. 8. which hath given all the Tythes 
Star. 28 H. 8. and other Profits belonging to the Rectory 
echo to the Succeſſor, from the death of the lf 
Rolls 655. k.3. Incumbent, which hath taken away al 
C. L. 55. 6. pretence the Executors could have in ſuch 
| = 1 ry Caſes. But notwithſtanding this Statute 
Jeceſſerine, I take the Law to be clear that the Execy 
Whether the Vi. tor of the Parſon ſhall have the Corn ſown 
car and Parſon by his Teſtator in his life-time, as the Ex 
ſhall pay to each ecutors of other Tenants for Lite have by 
other. More th e Law. | 
Cont And ſo it is ſetled by the Statute of 2 
Caſe P. 7. Car. H. 8. before mentioned: But if the Parſon, 
11 R. Vicar, &c. ſow the Land and be deprived, 
Cre. El. 238, reſign or accept another Living, the Sus 
Winch. 70. Cceſſor ſhall have the Tythe. 
Tythes may be Tt hath been held, that the Vicar upon 
org 20 a Chap. a general Indowment ſhall not pay Tyths 
ſl 457 of his Glebe to the Parſon, or the Fruit 
10** that ariſe from the ſame, Quid decimas Er 
Herly 135. cleſia Eccleſiæ reddere non debet, without ſpe 
Winch. 701. 621 Words. 


Dyer 879. So if a Vicar be indowed of all the ſmil 


Rome 4. Tythes by preſcription may be appet- 
*Decret.Greg. dant to an ancient Chappel. 
dedecim. Cum And note, That by the Canon Lay, 


3 perſonal Tythes are to be paid where the 


179 Car. 2. Patty communicates, but predial to the 
Cap. 3- Patſon within whoſe Pariſh the Land . 
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Lindwood cap. Sancta Eccleſia, De decimis, 
been in the Gloſs verbo negotionum. 8 
te of i By an Act of Parliament made in the ſe- 
the i venteenth Year of the Reign of King Charles 
Kory if the II. It is Enacted, That every Owner : 
: lalt WM or Proprietor, Owners or Proprietors of any 4 Lem for the 
y al WF Impropriation, Tythes or portions of Tyches 79775 
ſuch WF in any Pariſh or Chapelry within the King- Pariſh Churches 
tute, dom of England, or Dominion of Wales, is, SL 
cecu-W are or ſhall be by virtue of this Act inabled 
ſown and impowred to give and beſtow, unite 
Ex and annex the ſame, or any part thereof, un- 
to the Parſonage or Vicarage of the ſaid 
Church or Chappel where the ſame do lie 
orariſe, or ſettle the ſame in Truſt for the 
benefit of the ſame Parſonage or Vicarage, 
or of the Curate or Curates there ſuc- 
ceflively, where the Parſonage is Impropri- 
ate, or no Vicar indowed, according to his 
upon or their reſpective Eſtates, without any Li- 
the g cence of Mortmain, any Law or Statute to 
uit the contrary notwithſtanding. _ 
s Er And it is farther Enacted by the ſame 
t ſpill A&, That if the ſetled Maintainance of 5 
ſuch Parſonages, Vicarages, Churches and | 
(mall Chappels fo united, or of any Parſonage 
t be or Vicarage with Cure, in the Kingdom 
g up of Eugland or Dominion of Wales, ſhall 
not amount to the full Sum of one hundred 
per pounds per annum, clear and above repriſes, 
that then it ſhall and may be lawful for the 
Lau Parſon, Vicar or Incumbent of the ſame 
e the and his Succeſſors, to take, receive and pur- 
the chaſe to him and his Succeſſors, Lands, 
lie Tenements, Rents, Tythes or other Here- 
Lin ditaments, without any Licence of Mort 
Q3 main, 
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main, any Law or Statute to the contrary 
notwithſtanding. | 

29 Car. 2.cap. This is an excellent Law, which I hope 

_ 0 may turn very much to the benefit of the ¶ che 

acct 4 F Church, and there is another beneficia 

Augmenations, Law for the Church, made in the 29 WW x 

Faeeear of the Reign of the late King Char; or 

the Second, that relates, Whereas diver of 

Arch-Biſhops, Biſhops, Deans and Chap W,, 

ters, and other Eccleſiaſtical Perſons, in 

„ | obedience to his Majeſty's Letters, bearing 

F; date the firſt of June in the twelfth Year Pe 

| ef his Majeſty's Reign, and out of a piow WM cal 

Care to improve poor Vicarages and Curz i 

cies, where the Indowments thereof were ll 

found roo ſmall to afford a competent Main I. 

tainance to thoſe that ſerve the Cure, have &; 

ſince his Majeſty's happy return upon the ¶ or 

renewing of Leaſes of Rectories of Tythe or 

impioprjate or appropriate, made or may if to 

hereafter make divers reſervations beyond co 

the ancient Rent, to the intent the ſame . 

2 or might become payable to the ¶ ed 

aid Vicars or Curates, in augmentation of 25 

their Indowments, which have been forthe Ml fil 

moſt part enjoyed acco:dingly. > 

But in regard ſuch reſervations were not Ml ref 

made to the Vicars or Curates, or if they MW 

were, no convenient remedy could be had ed 

by ſuch Vicars or Curates, for the recove- Ml ch. 

ry thereof, and they were not at the time I an 

thereof capable of taking-any to their own ke 

ule, whereupon the proviſion will depend ca 

upon the good pleaſure of the Succeilor, WM w. 

and may in tune be diſappointed. For efta- MW ar 

bliſhing whereof, it is Enacted, That 1 or 


and every Augmentation of what nature 
ſoever, granted, reſerved or agreed to be 
made payable ſince the firſt day of June in 
the twelfth Year of his {aid Majeſty's Reign, 
which ſhall at any time hereafter be grant- 
ed, reſerved or made payable to any Vicar 
or Curate, or reſerved by way of increaſe 
of Rent to the Leſſor, but intended to be 
to and for the uſe or behoof of any Vicar 
or Curate, or by any Arch-Biſhop, Biſhop, 
Dean, Provoſt, Dean and Chapter, Arch- 
Deacon, Prebendary, or other Eccleſiaſti- 
cal Corporation, Perſon or Perſons what- 
ſoever, ſo making the ſaid reſervation, out 
of any Rectory Impropriate or portion of 


Tythes belonging to any Arch-Biſhop, Bi- 
ſhop, Dean, Provoſt, Dean and Chapter, 


or other Eccleſiaſtical Corporation, Perſon 
or Perſons, ſhall be deemed and adjudged 
to continue and remain, as well during the 
continuance of the Eſtate or Term upon 
which the ſaid Augmentations were grant- 
ed, reſerved or agreed to be made payable, 
as afterwards in whoſe hands ſoever the 
laid Rectory or portion of Tythes ſhall be 


| chargable therewith, whether the ſame be 


reſerved again or not. And the ſaid Vicars 
and Curates reſpectively are hereby adjudg- 
ed to be in the actual poſſeſſion thereot, for 
the uſe of themſelves and their Succeſſors, 
and the ſame ſhall for ever hereafter be ta- 
ken, received and enjoyed by the ſaid Vi- 


cars and Curates, and their Succeffors, as 
well du ing the continuance ot the Term 


and Eſtate on which tlie ſaid Augmentati- 
ons were granted, reſerved or agi ced to be 
made 
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made payable as afterwards: and the ſaid 
Vicars and Curates ſhall have remedy for 
the ſame, either by Diſtreſs upon the Re- 
ory Impropriate, or portions of Tythes 
charged therewith, or by Action of Debt 
againſt that Perſon who ought to have pay: 
ed the ſame, his Executors or Adminiſtra- 
tors, any diſability in the Perſon or Perſons, 
Bodies Politick or Corporate ſo granting, or 
any diſability or incapacity in the Vicar 
or Curates to whom or for whoſe uſe or be- 
nefit the ſame were granted or intended to 
be granted, theStatute of Mortmain or any 
other Law, Cuſtom, or other matter or 
thing whatſoever to the 'contrary notwith- 
ſtanding. | 
None to be con- Provided always, That no future Aug: 
om which mentation be confirmed by virtue of this 
Moiety of the Act, which ſhall exceed one Moiety of the 
Rectory, &c. Clear yearly Value, above all repriſe of the 
Rectory impropriate out of which the ſame 
ſhall be granted or reſerved. 
And to the end the ſaid Vicars and Cu- 
rates may the better make appear the cer- 
tainty of the ſaid Augmentations Be it 
Enacted, &c. That every Arch - Biſhop, Bi- 
ſhop, Dean and Chapter reſpe&ively, on 
or before the 29th day of September next 
coming, ſhall cauſe every Leaſe or Grant 
wherein any Augmentation is made, to be 
fairly entred into a Book of Parchment to 
be kept by their reſpective Regiſters for that 
purpoſe. And every Dean, Arch-Deacon, 
Prebendary or other Eccleſiaſtical Perſon 
reſpectively, ſhall cauſe every Leaſe or 
Grant whereupon ſuch Augmentation hath 


Chap. 2. M; Law of Tythes. 
been made, by himſelf, his Predeceſſor or 
predeceſſors, to be entred in the ſaid Book 
to be kept by the Regiſter of the Biſhop of 
the Dioceſs, for entring whereof no Fee 
ſhall be paid, nor any thing demanded, 
ſave only a reaſonable Reward to the Clerk 
for the entring the ſame, not exceeding 5 5. 
which ſaid Entry being examined by the 
reſpective Arch-Biſhop, Biſhop or Dean, 
and by them reſpectively atteſted in the 
ſame Book to be a true Copy of the Origi- 
nal Leaſe or Grant, and the Augmentation 
in the ſame was intended for ſuch uſe; ſhall 
be as a Record, a true Copy whereof pro- 
ved by Witneſſes to be a true Copy, ſhall 
be deemed, caken, adjudged and expound- 
ed to be good and ſufficient Evidence in 
the Law, wherein the ſaid Vicars and Cu- 
rates reſpectively ſhall and may by virtue of 
this Act from time to time recover the be- 
nefit of ſuch Augmentation. 

And be it farther Enacted, that where 
any Arch-Biſhop, Biſhop, Dean and Chap- 
ter, or any other Eccleſiaſtical Corporation 
or Perſon whatſoever, upon the renewing 


or granting any Leaſe or Eſtate, have made 


any Agreement for an Augmentation for 
the Vicar or Curate, and the ſaid Augmen- 
tation hath for any time been accordingly 
paid, altho the ſaid Agreement is not ex- 
preſt or mentioned in the ſaid Leaſe or 
Grant, every ſuch Eccleſiaſtical Perſon ſhall 
cauſe the ſubſtance of ſuch Agreement to 
be entred in the ſaid Book, to remain for 
a Memorial of it to perpetuity. 
And it is farther Enacted, That * 


Augmentation: 


continued, 


preſt in any new 
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Leaſe: 
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Augmentation ſo entred ſhall likewiſe cot. 
tinue and be for ever hereafter good and 
available in the Law, for the benefit of the 
Vicar or Curate for whom it was intended, 
and their Succeſſors, as well againſt the 
Arch-Biſhop, Biſhop or Eccleſiaſtical Cor. 
poration or Perſon who agreed for the ſame, 
and his and their Succeſſors, as againſt eve 
ry other Perſon enjoying the ſaid Recorie 
or Portionsof Tythes intended to be charged 
therewith in the ſame manner, and for 
which they ſhall have the ſame remedy a 
they ſhould or ought to have by virtue of 
this Act, as if the ſame had been mention- 
ed and reſerved in and by the Leaſe. 
Such Reſervati· And if any queſtion ſhall hereafter ariſe 
aut ſball haus Concerning the validity of ſuch Grants, or 
favourable Co any other matter or thing in this Act men. 
fragi. tioned and contained, ſuch favourable con- 
ſtructions, and ſuch farther remedy if need 
And relievable be, ſhall be had and made for the benefit of 
by Commiſſioners ſuch Vicars and Curates as heretofore have 
for charizable been had and made, or may be had for 
ney ee other charitable Uſess > 
Leaſes made, And it is farther Enacted, That if upon 
wherein the the ſurrender, expiration or other determi: 
* nation of any Leaſe wherein ſuch Augmer- 
held ; dation as aforeſaid, hath or ſhall be granted, 
be void. any new Leaſe of the Premiſſes or any 
part thereot be made without expreſs con- 
tinuance of che ſaid Augmentation, every 
ſuch new Leaſe ſhall be utterly void to all 
Proviſo for a intents and purpoſes. 
Leaſe of the There is a Proviſo in this Act, That this 
ene Act ſhouid not invalidate a Leaſe made by 
* the Dean and Chapter of York, bearing 
ſhire. | | dats 


of 


** nr K 
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date the nineteenth day of October, 1676. | 
of the Parſonage of Stourton in the County 

of Notting bam. | 3 ER. 

And another Proviſo, That this AR ſhall Hueber Proviſe 
not ivalidate another Leaſe made by the % moat 


Dean and Chapter of Oxon to one Arthur Arthve Shoes, 


Sprey. 


w_ rn 


CHAP. in. 


Of what things Tythes are due, and in 
what manner Tythes of Hay and Corn 
are to be paid. | 


E regularly are to be paid of all Of what things 
things annually ariſing from the —_ TY 
Ground, either of themſelves, or by the Co. 17. 166 
Culture and Induſtry of the Pariſhioner, F. N. B. 53.E. 
without any deduction of charge in their 77 
proper kinds, as ſoon as the ſame may be Linwood c. 
ſeparated and divided from the nine parts, Quoniam pro- 
in Sheaves, Garbs or Heaps. But the man gedug non 
ner and form of the payment of Tythes is penſis. 0 
for the moſt part governed by the cuſtom Hm Tyther of 
en. of che place: And therefore if by cuſtom o are 79% 
red, the tenth part of Corn or Hay hath been Ps | 
any WI meaſured forth growing upon the Lands, 
on- tis in ſome parts of Lincolnſhire, this man- 
ery ner of Tything is to be obſerved 3 for in 
all what manner ſoever the Tythe hath been 

paid time out of mind, in ſuch manner it 
his Ml fill ought to be paid; and therefore where 
by WY Tyche Corn hath been paid time out of Stat, LE 
ng ing, in Sheayes or Garbe boand up, ic Lak nf.” 
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no good payment to leave it in Bonds un- 
bound, as I have known ſome contentiouz 
Pariſhioners do. Us 
And it ſeems that the Pariſhioner of 
Common Right ought to bind his Corn in 
Sheaves. See Rolls 1. 644. y. 5. 
®uzre if the Parſon muſt have notice of 
the ſetting forth of Tythes. 2 Ventr. 48, 
Tf Corn be ftanding, the Vendee ſhall pay 
the Tythes, but if he ſett it after Severance 
the Vendor muſt. Hardres 381. 
And where the cuſtom was that the Par- 
ſon ſhould have the tenth Land from the 
Hedge, and the Pariſhioner neglects to ſoy 
the tenth Land, the Parſon ſhall not have 
his Tythe in kind, but a ſpecial Action on 
this Caſe for not ſowing it. 28 134 
Hew the Tythe So for the Tythe of Hay, if the Pariſhi- 
of Hay is to be oner have uſed to make it into Haycock 
= de. before they have ſet forth their Tythes 
Rolls 3 they muſt do ſo ſtill, but where there is no 
1, , 5 6. _ cuſtom, they may ſet it forth in Graf 
| cocks. 
The ſame order ought to be obſerved in 
all other things ariſing from the Ground, as 
Rape, Saffron, &c. and other Fruit. 
But no Tythes are to be paid for the ra- 
kings of Corn, unleſs the Pariſhioner frau- 
dulently ſcatter his Corn to couzen the 
Parſon of his Tythes. Roll 1. 644- . 3 
Littleton 31, | 
Yelverton 86. Neither are Tythes to be paid of the af 
Renz, 545. ter- maths of Meadows, nor of balks in 
Z.11,12 & 13. Corn: fields, or of the ſtubble of Corn: 
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"5? 

2 Inſt. 65 2. 

Cro. El. 660. 
ore 278.“ 


Cro, Jac. 42. 


ks. But if the Meadows be fo rich, that there 
are two Crops of Hay got in one Year, or 
5 two 


Chap. 3- 


ade nnn. nd ccc 
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two Crops of Woad, &c. there the Parſon B. Still. Eel. 
ſhall have Tythe as well of the latter as of Caſes, 269. 
the former Crop. * 

If a Man gather green Peaſe to ſpend in Rolls 1. 647. 2. 


a ae bt ERS 
a ” 7 9 
* Wen 


his Houſe, and there ſpend them in his Fa- 11, 12. 


mily, no Tythes ſhall be paid for the ſame; Sem Peaſe: 
but if he gather them to ſell or to feed Hogs, 
there Tythes ſhall be paid for them. | 

Neither ſhall Tythe-Hay be paid for the Infra 383. 
Graſs growing upon Head Lands, which are Hi,. 
only large enough for the turning the Plow. pn 1. 646, 

But Tythe ſhall be paid of the Hay and "Toft 6520 
Corn growing in Orchards, though the orchard. 
Tythe of the Fruit growing in them were 
paid the ſame Year, be it Apples, Pears, 

Cherries, ec. | 

There hath been ſome queſtion about More 663. 
Fodder gotten in the Fenn Lands in Cam- Cro.Jac. 47. 
bridgeſhire and elſewhere, and ſpent upon eat 
Beaſts of the Plow and Pail, whether it 
ſhould pay Tythes or no; but it hath been 

reſolved, That Tythes ſhall as well be paid 
of this Fodder, as of other Hay ſpent upon 

the Beaſts of the Plow and Pail. 

But it has been reſolved, That for Graſs Graſs cue in 
cut in Meadows to feed the Beaſts of the Mead: for 
Plow, and not made into Hay, Tythes _ ail 
ſhould not be paid thereof. Wells verſus 

It hath been reſolved, That Tares, Vet- Crawly, T. 1. 
ches, Cc. cut green for the feeding Beaſts Car. 1» f. ft, 
of the Plow, by cuſtom may be freed from 
” payment of Tythes, but not without — Car. 393. 
cuſtom. ones 375. 

There was a Canon made by Robert Win- 8 Sn 
ebelſea Arch-Biſhop of Canterbury and his xr" ag 
Clergy, in the Year 1305. whereby it was 75 

decreed, 


A * * * 9 * y 0 9 r 
; * gg 
as x” 
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decreed, that Omnes & ſinguli parocbiani in 
tegre & ſine diminutione d:cimas inferius am- 
tatas Eceleſtis ſuis perſolvant; ſcilicet, deci 
man lattis a primo tempore ſue novationis tay 
menſe Auguſti quam altis menſibus 5 de proven: 
a tilbus etiam boſcorum pannag iis Sylvarum & ce. 
"8 terarum arborum ſi vendantur, vi variorun 
| piſcatiorum, fluminum, ſtagnorum, arborum, 
pecorum, columbarum, ſeminum, frutuum & 
beſt iarum guarenarum, aucupitii, bortorum, cur 
tilagiorum, lane, lini, vim & grant, turbs- 
= 3 rum, in locis quibus fabricantur & fodiunty, 
=; egnorum, caponum, aucarum, & anatum 0 
| vorum, Thenetii agrorum, apum, mellis & ce. 
re, molendinorum, venationum, artificiorum, 
negotiationum, nec non agnorum, vitulorum, pul- 
755 lorum, equorum ſecundum eorum valorem, G 
„ omnium proventuum rerum aliarum de cæten 
ſatisfaciant competenter Eccleſits quibus tenew 
tur, nullis expenſis ratione præſtat onis decima. 
rum deduttis, ſeu retentis, niſi tantum de præ. 
ſtatione decimarum, & negotiationum; Quod | 
monitionibus ſuis parere contempſerint, per ſuſ- 
penſionis, excommunicationis, & interdicti ſen 
tentias eos ad pra ſtationem decimarum bujuſmo- 
di compellant. 


This Canon being a Provincial Canon of 
this Nation, and by conſequence in force 
ſo far, as it is not croſt by the Common 
Law, Statute Law, or Cuſtom of the place, 

I thought fit to inſert, though almoſt all tlie 

I iculars therein are ſpoken to in their 

Verbo Vu. proper places, fave that I have not met with 
lad 162 decima wivariorum in any other Canon, 
199, 100. f which the Gloſs ſays, is loca in quibus piſcet 


poſt 
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iſcuntur, & impinguunt ur, and ſometime it 
taken pro loco ubi feræ includuntur, with Sir Henry 
hich Sir Robert Stapleton's Journal partly rang ns 

orees; but what Tythes are to be paid far n. hes 
varies, neither the Canon nor Gloſs tells 

s, and 1 as little can give you an account 

at Tythes are due for Curtilage. The- 

fi agrorum Mr. Lindwood tells us is, Arbo- 

im creſcentium circa agros pro clauſura eorum, 

hich by the Common Law of England 

are to pay no Tythe; for the reſt I refer to 

he proper Chapters. 
Vid. 1 1 & 4W.& M. c. 3. & 116 


12 V. 3. c. 1 


by a —_— 
— 


CHAP. IV. 
here, and in what Ca ſes, and in what 


manner the Tythes of Wood are 10 be 


paid. 


| N the time of Stratford Archbiſhop of Him and where 
Canterbury, in or about the 17th Year of De Wod ir 

the Reign of E. 3. 1343. there was a Pro- —— 

_ Canon or Declaration made to this 

M4 - | 


Declaramus proviſione concilii ſl vam cadu- , C. 
mm illam fore, 8. ere exiſtens generis on 8 
nborum in hoc habetur ut cædatur, & que eti- 8 
m ſucciſa rurſus ex ſtirpibus aut radicibus re- Sc. 

ſcatur; ac ex ea decimam utpote realem & 
redialem parochialibus ſeu matricibus Eccleſu 
r ſol vendam, nec non Sylvarum poſſeſſores bu- 

| | Juſmods 


juſmodi ad præſtationem decimarum lignoray 
ipſorum exciſorum in eis ſicut fæni & hladorum 
omni cenſura Ecccleſiaſtica fore Canonice com- 
pellandos. | 


Exact Aridg · But in or about the ſame Year there was 
ment. p. 40. NU 4 Petition in Parliament, That no Man 


$1. & ibid. 80. ſnould be impleaded in a Court Chriſtian 


num. 37. 


for Tythes of the Woods or Under- Woods, 
but in places accuſtomed, which was an- 
ſwered; as heretofore the ſame ſhall be. 
The like Petition was in the 25th Year 
of E. 3. and other Parliaments, till at the 
length, in the 45th Year of the ſame King, 
an Act of Parliament was made to this el. 
fect, reciting, 
St. 48. El.3. c.3. That whereas they ſell their great Wood of the 
Hebes not to be Age of twenty Years, or of greater Age to Mer 
F Feat chants to their un Profits, and in aid of the 
King in his Wars, Parſons and Vicars of Holy 
Church do implead and draw the ſaid Merchants 
in Suit in the Spiritual Court for the Tythes of 
the ſaid Mood, by the name of Silva cædua, 
whereby they cannot ſell their Woods to the ven 
value, to the great damage of them and the 
Realm : It is therefore by that Law ordaintd 
and eſtabliſhed, That @ Prohibition in this caſe 
hall be granted, and upon the ſame an Attach 
ment, as hath been uſed before this time. 

By which it appeareth that this Act of 
Parliament was but a Declaration of the 
Common Law, Prohibitions and Attach- 
ments thereupon in ſuch caſe having been 
formerly uſed, and ſo was Paſon's Opini- 
on, 9 H.6. 1285 


This 
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This Act of Parliament was after 4 * 6. 5.6 a.. 

a by the Clergy, pretending it did not 27 E. 1. ro 
paſs as an Act of Parliament, but only as * 

u Ocdinance, and ſo not binding. And pon * 

thereupon the Commons in the next Par- * 3. 10. a. 


was WW iament petitioned, That it might be enact- Fra Abridg. 
Aan ed, that for Wood above twenty years 8. nua. 
tian growth, no Tythes ſhould be due, and that 
ods, in all ſuch cafes a Prohibition might be 


granted. To which was anſwered, That 
ſuch Prohibition ſhould be granted as then 
before had been uſed. 

But Sir Edward Coke —4— 1 5 3 
ry upon Magna Charta, does ſufficiently Noe it is Prin- 
2 Was 25 Act of Parliament. N oo % path 

1. Becauſe it is entred upon the Parlia- res. 


ment Roll amongſt other Acts of Parlia- 


ment. 2. It is under the Title in that Roll 
che of Statutes of E. 3. Amo Regni ſui 45. 3. It 2 Inſt. 643. 
Toly vas proclaimed with the reſt of the Acts of 644. 

that Parliament. 4. It is penn d in the form 


of an Act of Parliament, viz, (It is ordained 

ua, and eſtabliſhed.) 5. It hath the conſent ofthe 

ver) Lords and Commons. 6. There have been . 
the MW infinic Prohibitions upon it. To which let 

n me add, That in the Parliament of 8 R. 2. 3 | 
caſe ¶ it was owned for an A& of Parliament, in ment of wk 
cle which Parliament tis like many of the nd. 21. 
perſons were preſent, that were at the ma- 


of king of the ſaid Act. 


the And in 9 H. 6. Exception was taken , H 6. 5 TY 


ch- W to the Prohibition, becauſe it was not + 

den grounded upon this Statute. N 

ni And in the 11 H. 4. It was firmed by 1111 4. 9. ae 
Thirning to be an Att of Parliament, and in 

= fn 

his WM. 2 But 


*, 

1 1 
„ 
e * 


” 2 
4 3 


Seldens Hiſt. But whoſoever. deſires more ſatisfaction 
de decim. 249+ in this point, I refer them to Mr. Seldei; 
2 Inſt. 643" Fiiftory of Tithes, and the other places mem 
Rolls 1, 637. tioned in the Margent. 1 
Notwithſtanding this Act, niany queſti 
ons were ſtarted what was Sylva cædua, and 
many Petitions in Parliament to have it de. 
clared, to which I find no poſitive anſwer, 
but ſometines referred to uſage, and 
ſometimes the King took time to adviſe. 
Sylva cædus But Belknap a Learned Judge, 50 E. ;. 
quid. declares, that Sy/va cædua is to be intended 
50 E. 3. 10. b. of all manner of Wood that may be cut 
and will grow again ; which all manner 
of Wood will do, as he there ſays, if it be 
preſerved from Cattel; and therefore the 
- Defendant in the Prohibition in that Cafe 
was put to Traverſe, that he ſued not in 
oF the Spiritual Court for the Tythes of groß 
2 Inſt. 643.'. Woods. | | 
| What ſball le So that the queſtion at this day chiefly i 
a“ What ſhall be ſaid to be groſs Woods, To 
ContraRoll. 1. Which queſtion. 
640. g. . The Judges of the Common Law have 
Plow.470- a. b. ſolved, That all ſort of Wood that is uſually 
Fanta Kol. 1. imployed for the building of Houfes, Mills 
Ha ig, Cc. are grok Woods, and within this Sta- 
, g. cute: Ot which fore there are Oak, Aſh, 
6, 7 3. Elm, Beech, Horſe-beech and Horn Bean, 
_ 219- againſt the Opinion in Adohn's Caſe : Aſp 
C Ic. 19977 is likewiſe eſteemed a groſs Wood, being 
More 207. ſometimes uſed for Timber; but for Wil 
Cro. El. 1. lows, Hazels, Hollies, Maples, Birch, Al. 
That Birch icin ders, Tharns, &c. of what Age or Bigneſ 


Jewe paces 19” ſoever they be, they are regularly to pay 
Tythable, | 5 a But 


Wood and not Ty thes. 


i 


We 


4. E nit Gb 243 

* il they be cur for fencing of Grounds, Cro. El. 499 

or Fewel to be ſpent in the Houſes 1 1 

ks Owner within the ſame Pariſh, no Roll ” dots | 

jches ſhall be paid of — tho ſome be o. 
4 Cra. El. 499. 


2 Inſt. 652. 


Car. 113. More 683. Rolls r. 644. 2. 1, 2, 3. Hetley 88.110 
ele H Wed Tythes ſhall be Paia. n 


But if by Cuſtom Tythes have testi Rotts x. 645. 
uid of ſuch Wood, the Cuſtom is to be 2. 8, 9. 
bferved. 

& if a man car Wood for the burning of Burning Bricks. 
Pricks, which are imployed for the repair * _ . 
Houſes and Buildings of the Owner with ** 

n the ſame Pariſh, tis Tyches {hall be paid 

it; but᷑ if 7 5 ones Bricks to ſell, or | for 
iking of Houfes of Pleafure or 7 
han 5 ap ng" 11 a he ſhall 
* for the W therein, if 22 


Fa cotivert his Land imo a Nurſe- 1 
ty for Pruit· Trees or other Trees, and ſell Rolls 1. 637 
ike x profit to fach as tranſplant them ©% Car. 3 26. 
to other Pariſhes, he ſhalt pay Tythes of Jones 416. 
es 
And if chte Owner digs them up and ſells Hardres 380, 
em, thieh' he fliaff pa 2 Tythe; but if he 387. 
il them ftactding py 2h Vendee digs 
1 7 fog 15 al pay Wool. and N 

a n cut his ice and pa 
yehe of them, and ſoon after rub. u 15 2 Weed, . 
Roots to Ctearrfe the Ground, not & 12 1. 87. 
3 of chem. 

pon the whole latter it is left a little 
certain which ſhall be accounted: groſs 
ood; becauſe in ſome Countries almoſt 


WOT the 


« I ” 1 : _ 4 
12 * a 3 . N * , 
5 


244 The Parſons Coundelloꝛ:: Part ll, 
the meaneſt fort of Wood is uſed for Bull. 
ding, and the Judgments in our Books vary, 

ſome allowing one thing for Timber, 
which another contradicts ; but the proper 
and undeniable Wood for Timber ate 
Elm, Aſh and Oak, which are uſed for 
Timber in all Countries and places. |: 
reſts now to ſhew in what Caſes ſuch 
| Woods as are accounted groſs Wood ſhall 
pay Tythes. 5 
If Oak, Aſh, Elm, &c. which are eſtes. 
med Timber in the Countries where they 
grow, be cut under one and twenty year 
growth, they are accounted SN ceduy, 


and ought to pay Tythe. 
Loppings of But the Loppings of great Oaks, Aſhe; 
Trees. ec. though the Lops be under twenty year 
0 . growth, ſhall not pay Tythes; for they are 


More 762.908 priviledged by the Bodies, neither hal 
Plowd.470. b. Tythes be paid of the Shoots and Under: 
Rolls 1. 640. wood, which grows from the Roots and 
= ba 4b Stocks of ſuch Timber-Trees, and Tres 
49. a. aboye the Growth of twenty years, which 
have been felled. „ . 
Bark. Nor ſhall Tythes be paid of the Bark 
_ 2 Inft. 643.. of ſuch Trees as are Timber-trees, and pri 
Co. 11. 49. 2» yiledged from the payment of Tythes. 
But Tythes ſhall be paid of the Maſt, A 
corns, &c. of Timber-trees, becauſe the 
{ame is of annual increaſe.  _ 
W643 Neither ſhall Tythes be paid of Timber 
an: 6430. frees, which become dotards, and are be 
Cro. El. 477, COme ar ida, ſicca, non dort an: Folia in eſte⸗ 
Rolls 1. 640. fe nec exiſt ens maberemium. 
d. 2. e | 


* | 


rt 11, chap. 4. Oꝛ Law of Tythes, 245 

Buil-W If one lop Oaks, Aſhes, &. under twen- More 908. 

vary, ty years of age, and after let them grow a- Co. 11. 49.4. 

ber boxe twenty years of age, no Tythes ſhall 3 1640. q. 

oper ¶ be paid of them or their Lops. : | 

ate It Hach been held, That if a Wood- wwudmix: with 

1 for ground be mixt with Woods tythable, and great and m- 

„ Woods not tythable, and the greater part read. 

ſuch de ſuch as are not tythable, ic ſhall privi- * e 

ſhallMWledge the reſt, and pay no Tythe 3 but if the 85 als 
 Meccater part be tythable, it ſhall pay the hurſt verſ. 

tee Tythe of ſuch part as is tythible ; for Newman. 

they Mwhere the greater part is great Wood, the! oof 970 

year whole ſhall be called great Wood \a ma- 36 El. B. R. 

ijne. | 3 per Hendn, 

It hath been a queſtion among the Ca- o ſhall 2 

noniſts, who ſhall pay the Tythes of Wood — 3 9. 

tthable, the Buyer or the Seller. Mr. Lin- Lind ood c. 

vol in his Gloſs upon the Canon before re- Quamquam ex- 

cited, ſeems tobe of Opinion, that the Buy- ſo/venzibus & 

er ſhall pay the Tythes, Quia verum enim eſt har Foray 

quod decima ſequitur fructus, & cum onere decimæ 22 1 * wi 

jransferuntur fructus in alterum and this Opi- maledifionis 

nion of his ſeems reaſonable, where the verb. aſportam. 

Owner of the Wood ſells the whole Wood 

together, or parcels it out, and the Buyers 

cut it; but if the Owner of the Wood cut 

it himſelf, and then ſell it by parcels, there Rolls r. 656. 

it ſeems reaſonable, That the Owner of the“ 

Wood ſhould pay the Tythe ; but by the 

Common Law the Parſon may ſue the one 

or the other at his Election. 


Province, County or Hundred may pre- Preſcription of 
ſcribe in non decimando of Woods, as in the 9 bing of 
Wilds of Kent and Suſſex and other places, echo 
and therefore the Commons in 17 E. 3. 

R 3 Upon 


And it is to be obſerved, That a whole Rolls 1. 637.f f 


245 The arfons Counſello) : Part H. cn 
upon the making of the afbreſaid Canon 
moved in Parliament, That no man ſhould 
be drawn in Plea in the Court Chriſtian 
for the Tythes of Wood or Under-wood, 
Rolls 1. 637 except in ſuch places where ſuch Tythg 
> Su have been uſed to be paid; for by ty 
ſtrict Letter of this Canon, Tythes were 
to have been paid of all manner of Wood, 
great and ſmall, in all places; to which 
the Anſwer is recorded, Let it be done in thi 
alſo, as hath been done before time. 
The manuer of The manner of the payment of Tythe 
paying The wood muſt either be by the meaſure of 
Woe, the Ground by Poles, Perches. &c. as th 
in ſome parts of Lincolnſpire, or every tenth 
Faggot, Billet, &c. as tis paid of Cor 
and other things; but in this, as in all other 
Caſes, the Cuſtom of tho place is to bt 
White verſes * Bot no Tythe ſhall be paid of Wea 
White verins But no (hal paid of W 
2 cut for Hop- poles to be uſed in the fame 
— Pariſh, where the Parſon hath the Tythe 
of the Hops. | 


CHAP, 


cp 5- Ot Lawof Tythes. | 


Lie? ct HA N V. 


| 5 Caſes Tjthe is due for the Herbage 
or Agiſtenent and Paſturage of Cartel, 
and who is to pay the ſame. 


am now come to fpeak of the Tythe „ 
| of Herbage, l or Depaſnbing — 
f Cattle, for which I find to Canon, # due. » 
lire a Clauſe of a Provincial Canom of 
F os Winchelſty, dated 1305. in thefe 

ords ; 4 

De paſturis autem & paſcuis tam non com- The Canon. 
nnibus quam cummunibus ftatuimus, quod de- Lindwood c. 
ine fideliter perſal vantur, & hoe per nume- N en Prep. 
 atimdlinns & dieram, at expedit Eccle . 


LL RW 7 Es N 
The Tithe of Herbage Or Aglſtment of Hardres 184. 


tel is due, where the Owner or Farmer 
If any Lands, Depaſtures with barren Cat- 
| that yield no profic to the Parſon ; 
Thich is a tenth part of the yearly va- 
te of the Ground fo eaten, bu SOD: 
a twentieth part is accepted ; bue in ,. | 
: 8 a8in all other T thes, the Cuſtom and 2 * 
_— age of the place is to be obſerved. Jones 524. 
the Owner of the Land agiſt ic with 
Foreigners Cattel, the Owner of the Land |, Ae 
| ll pay the Herbage Tythe ; but if he Cro. El. 5 
Ache Ground to a Tenant, then the e- 
unt is to pay it. Vide Hardres 184. 
But no Herbage Tythe ſhall be paid 
or the Agiſtment of Beaſts bred for the C Car. 777 
R 4 8 


2 Inſt. 651. 


248 The Parſons Councelloz Part II 
2 Inſt. 651. Plow and Pail, and fo imployed in the 
. 93. ſame Pariſh; nor for Beaſts fed and ſpent 
—_ 641. in the Owner's Houſe in the ſame Pariſh, 
. 641. Vide Hardres 284. f 
ro. 4. So if a Man eat. a Ground with his own 
— 1. 177. Saddle Horſes, he ſhall pay no Tythe for 
Wha 126142- the ſame; hut if an Inn-Keeper eat up a 
Lampton, T. Ground with Gueſt - Horſes, he ſhall pay 
irifra. 249. Tythes for the Herbage of them. 
15. Jac. B. R. If a Forreigner that lives in anotlier Pa- 


pz 3-Juit: riſh depaſtures a Ground with Cattle bred 


8 h- : : it ® nk 31233 lo 8 
A2 for the Plow and Pail to he employed in 


| Saddle Horſes. a Forreign Pariſh, he ſhal (Pay Tyche for 

Roll , che. As mene of ſuch Cartel," Hard 
SR _ 88 

ee And there is no difference between the 

Pal. Caſe of a Pariſhioner and Foreigner, 

| where the ground is eaten with unprofica- 

| ble Carte], and not hred for the Plow and 

Pail, &c. Saddle Horſes and fatting Cattel, 

as aforeſaid, to be ſpent in the Pariſhio- 

ners Houſe ; but that the Pariſhioner as 

well as the Stranger ſhall pay Tythe: 

But for the breeding of Cattel for the Ploy 

and Pail, &. conduces to the piofit of the 

Parſon in his other Tythes, and therefore 

no Herbage ought to be paid for the Agilt- 

ment of them; But when they are turned 

off from work to be fatted for Sale, Tythe 

hall be paid for Herbage, becauſe they are 

not beneficial to tlie Parſon in any other 


Tythes, Showers Rep. 1933. 


Infra. 266, No Tythe is due to the Parſon for the 

N 7 1... Herbage of beaſts feræ nature, as Deer, Co- 
age 2 e „ a * 3 uy 

Beaſts feræ na- nie che. without 6 ſpecial cuſtom. 1 


turæ, F. N. B. 'F +; : 1 ? i — 77 ; 
x1 2 : 8 1 88 


N 2 25 5 Fitz. 


tr 


ſow Tares, Vetches, &. and to eat them cher eaten 


ho Tythe ſhall be paid for the ſame, 


9 N * 
* * 
FW BF 


Chap. 3. D Law of: Cytbes. 249 
Fitzberbert in his Natura Brevium, ſeemmmm +! 
to be of Opinion, That there is no Tythe 6: 5 
due for the Herbage or Agiſtment of Cat 
tel, and adds this reaſon, becauſe the pay e 
Iythe of the Cattel there Cn 1 
which proves his meaning to be, that there 
$no Tythe Herbage due where the ground 
is depaſtured with profitable Cartel. Il ardres 
Where an Inn-Keeper eats a ground Supra. A 
with Gueſt Horſes, he ſhall pay tor the 
Wige of the Ground. „ 455 4. | 
If a ground be eaten with profitable Cat- Paſture eaten 
te], as Milch Cows, Ews, Lambs and Cat- % = Car 
tel bred for Plow and Pail, Cc. and alſo 
with barren and unprofitable. Cattel, and 
2 17 (gies exceed in 11 | 5 
ould ſcem the greater part being profi- | | 
table, ſhould free the rell, tamen inde BY WT EF 
Nr. che H "EW! Ste 90 ory he Quære. 
Agiftment of Oxen, Horſes or Beaſts of a. 6, 7. or | 
the Plow, imployed and uſed in the ſame f of the 
Pariſh, for they are profitable Cattel tothe . 
Parſon. If a Ground be eaten with barren 
and unprofitable Cattel and Profitable Cat- ground eaten | 
tel together, and the profitable Cattel are with mix: C. 
the leſs in number, I conceive there is no t. 
doubt but the Landlord muſt pay Tye, 


14 * 


in kind for the profitable Cattel, and Tythe 
of the Herbage for the reſt, and not Her- 4 
bage for the whole. | 


If there be a cuſtom in the Country to Tre: and . 


green upon the ground before they are“ 
ripe, with Horſes and Beaſts of the Plow, 1 647. a 


1 


2350 Tho Patſons Cotniſelloz : Part 17, | © 


Rolls 1. 647. If a Stranger of Pariſhioner buy barren 


5 £ & 36. Cartel, and depaſture and feed them for 


est, Sale, he ſhall pay Tythe for the Herbage 
das; of them. 
Rolls 1. 646.9 Tf a Man buy Oxen, Steers or Horſ 
T3. and depaſtares, and after ſells them, an 
doth not without fraud, imploy them in the 
Plow, he ſhall pay Tythes for their Apiſt- 
ment: And if he work them fraudulent! 


to defeat the Parſon of his Tythes, it will | 


| nèliot ſerve his turn. | 3 
Rolls 1.647. a. So if a Man — l Cat- 
15. tel, and depaſtures them in a Pariſh, and 
does not imploy them thete for 4 Plow ot 
Pail without fraud, as hath been ſaid, he 
to pay Tythe for the Herbage of 
P. 7. Jac. CB. But for the Grafs of Fallows no Herbage 
Parſons Law. ſhall be paid, becauſe it is for the better. 
ing of the Parſons Tythes in the year fol- 
lowing 3 nor for the Graß of Stubhle. 


* 


. 
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Chap. 6. D Law of Cythes. 


_ —_—@$__ 


CHAP. vr 


dere and in . manner the Ty thes of 
Caluer, Milk, Cheeſe, Wooll, Lambs 
Pass,, Ge, are payable, 


N the payment of theſe hy * Tythes . 


[ Ido not obſerve that the Common Law | 
croſſes the Canon in any thing material, Ln, 5 
and * I ſhall recite you the Pro- pj obe paid 
vincial Canon made by Robert Winchelſey, wber her this Ca. 
and his Clergy, Anno — 1305. which is 18 made 
to this effec. bin or at. 
| 1 n 
De rde autem ani malium, ſcilicet 4 2 1 
12 quod pro ſex agnis & infra ſex Lindwood, © s 
ur pro decima; 2 ſepten of #1 agni in Quo 1 
numero, ſeptimus agnus detur pro decima Recto- ber 
ri ita tamen quod Rector 2 e qui ſeptimum ; 


Anu recipit, tres obolos in yecompenſationem 
ry 4 2 quo decimam vecipit : Qui 


e det e Qi vero 10- 
hs det o parochiano, wel expectet Retfor 
ad alium annum, donec plenarie decimum 
gm poſſit recipe re fi maluerit; & qui ita ex- 
per ſemyer exigat ſecundum Agnum mol iorem 
vel rertium ad minus de Agwis ſerundi Anni, * 

hoe 4 Hatiine primi ami Et ita innellgen- 
* 7 Sed fi eves albi in Hy- 
alibiin e Æſtate nutriantur, dividends 

4 dteima: ; nnn eme- 
rit 


ö _— 
F — 4 VE 
2 
pl * * 


252 The Parſons Counſelloz : Part II. 
| rit vel vendiderit oves, & certum ſit a qua Pa. 
rochia ille oves venerint, earundem dividend; 
eft decima ſicut de re que ſequitur duo domicilia: 
Si autem incertum fuerit, habeat illa Eccleſia to- 
tam decimam, infra cujus limites tempore tonſi- 
onis inveniuntur: De latte vero volumus quod 
decima ſolvatur dum durat, videlicet de caſe 
tempore ſuo, & de lacte Autumno & Hye me, niſi 
parochiani velint pro talibus facere competentem 
redemptionem, & hoc ad valorem decime & 
commodum Eccleſiæ. 


Hew fr and . By this. Canon the payment of the 
Lamb is toe Tythes of Wooll and Lambs is ſetled in 


Pail... this manner, That if the Pariſhioner have 
under ſeven Lambs or Fleeces, he ſhall pay 
a half peny for every Lamb and Fleece; 
Tues and if there be ſeven Lambs or Fleeces, and 


P. 14 El Har. under ten, then the Parſon or, &c. is to al- 
urs Rep, low a halt penny. for every one that is 
Rolls 2. 308. wanting; but where this Canon gives the 

1 h e, Rector election to take Tythes in this man- 

Dich the 12.554, ner, or let them run on till a Lamb or 
e en, Fleece be due in the enſuing year, that is 

Decimam par- not allowed by our Law, Þr Tyches mult 

_ ſeperabis be paid annually ; where Sheep are kept in 

gecundtis fru- one Pariſh in Summer, and another in 

naſcuntur in Winter, the Tythes are to be divided: So 
| terra per an- if one buy in Sheep out of another Pariſh, 
; wy fingulos, the Tythe is to be divided, i. e. to each-Re- 

* ctor, & c. his proportion for the time they 

a reſpectively kept in their reſpective 

Pariſhes; but if it be not known from 
whence Sheep ſo bought in came, then the 
whole Tythe is to be paid where the Lambs 
fall and the Sheep are ſhorn,.. F 


FEY 


BOB en 5 S85 


J 


Chap. 6. Oi Law of Tythes. 
By the Canon the Tythe of Milk is to 
be paid in Cheeſe whilſt the Pariſhioner 
makes Cheeſe, but in Autumn and Win- 
ter it is to be paid in kind: But this part 


of the Canon is generally over- ruled by 


the cuſtom of the place; for in many 
places they pay the Milk in kind all the 
year; in ſome places they pay only Cheeſe, 
and in ſome neither Cheeſe nor Milk, but 
ſome ſmall rate for it; And in ſome Coun- 
tries they preſcribe to pay no Tythe of 
their Milk at all; and the cuſtom of the 
place in this, as in all other Tything, is to 
be obſerved, notwithſtanding the Canon: 
But for the better explanation of the mean- 
ing of this Canon, there was a ſecond Ca- 
non made, but the date thereof I cannot 


attain to; the tenor whereof follows: 


 Quoniam, ut audi vimus, ſuper decimis & nu- 
trimentis animalium inter Ecrleſiarum Rectores 


L 


233 


indwood c. 


Quoniam audi- 


Imus 


propter amot iones pecorum ad diverſarum paro- Canon where 
chiarum paſturas diverſis anni temporibus con- Sheep, &c. ſhift 


tentiones multimode oriuntur : Nos viam pa- their Paſture 
m one Pariſb 


cis præparare volentes ſtatuendo definimus & 
definiendo ſtatuimus, quod ad Eccleſias in qua- 


rum Parochiis oves a tempore tonſionis uſque ad 


feſtum Sancti Martini in byeme continue paſ- 
Freed & cubant, Decima lane lafis & ca- 
ei ejuſdem temporis, licet poſtea amote - fuerint 
ab illa Parochia & alibi tondeantur, integre per- 


fo 


ſelvatur; & ne fraus fiat in caſu prædicto, pre- 


cipimus, quod antequam oves amoveantur a pa- 


furis vel etiam diſtrahantur, Eccleſiarum Re- 
Goribus ſufficienter de ſolvenda decima ca vea- 


tur. Quod ſi infra prædictum tempus ad diver- 


"Row 
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ſarum paroc hiarum paſturam transFtrantur, que. 
libet Eccleſia pro rata temporis portions decimam 
recipiet earundem minori triginta dierum [patia 
in rata temporis minime computande. Si vero 
per totum tempus prædictum cubant in una pare» 
cbia & paſcantur continue in alia, inter ipſa; 
Eeclefias decima dividatur. Quod fi poſt Fe- 
ffum Sancti Martini ducantur ad paſcua alie- 
ua, & uſque ad tempus tonſionis in una vel di. 
verſis parochiis ſive in propriis paſturis domino. 
rum ſuorum ſive alterius cujaſcnmque paſcamur, 
babita ratione ad numerum ovium paſcua ſti 
mentur & ſecundum eſtimationem paſcuorum a0 
earum dominis exigantur decime : Decima ven 
laftis & caſei de waccis & capris proveniem 
ubi cubant & paſcumur, ibi ſolvatur. Alioquin 
ſi cubam in una parochis & paſcuntur in alis 
parochia, decima inter rectores diuidatur omni- 
no. Agni vero, vituli, pulli Equini & alii fe- 


tus decimales habita ratione ad loca diverſe ubi 


gignutur, oriumtur & nutriuntur, & ad moram 
quam iruxerint in eiſdem, particulariter drei- 
mentur. Quid vero pro decima debeatur, ubi lac 
propter paucitatem vaccarum vel ovium ad 
= faciendum non ſufficit > Et quid pro ag- 


nis, vitulis, pullis equinis, velleribur, aucis, aut 


aliis buju[modi, de quibus propter eorum modi- 
1 decima certa TEE poteſt, conſuetu- 


dlini lacorum duximus relinquen dum. Item pract 


pimus quod ſiquis poſt Feſtum Sancti Martini 
oves occciderit, vel fi owes qusvis caſu fortuito 
moriantur > Decimam legitimam paroc hiali Ec- 
cleſia ſolvere non poſtponunt, Et ſi oves extranea 
in alicujus parochia tondeautur, Lecima ibidem 
tradetur Rettori eccleſiæ, niſi ſufpetenter docs. 


ri poſſes quod pro decima alibi ** 2 
"as 


. or 8 . . 7 F 7 N. 7 SCANT 325 


* at 4 N 9 
1548 = . * 
, " a8 


* 2 
2 . 
* 


fata 


are. 


, 


There may ſome ueſtion be made upon Verbo inte- 
1 


the firſt Paragraph o 
the Rector where the Sheep are kept from 
hearing till AMartlamas, ſhould have the 
whole Tythe of the Sheep for the whole 
year? But Mr. Lindwood in his Gloſs con- 
ceives it is intended the whole Tythe that 
zriſeth during that time, which for Sheep 
will be nothing at all; but certainly it 
were very unreaſonable that the Rector of 
the Pariſh where Cattel are kept but for 


half the year, ſhould have the whole 


Tythes, and it cannot be intended to be 
any more than the proportion for the time 
they are ſo kept. 

by this Canon, if Sheep be kept leſs 


to be allowed the Rector of that Pariſh 
where they are kept ſo ſmall a time. 

It Sheep be bought in a little before 
Share · day, and it is not known that they 
anſwer the Tythes elſewhere, the whole is 
to be delivered to the Rector of the Pariſh 
where they are ſhorn. | 

Where the Milk is fo little that it will not 
make Cheeſe, or the Calves, Lambs, Flee- 
ces, Colts, Geeſe, &. are ſo few in num- 
ber that there will none fall to the Par- 
lon, the Canon gives no Rule of Tything in 
that Caſe, but refers it to the Cuſtom of 
the place: But the Canoniſts generally 


hold, that Cuſtom to pay leſs than 2 


tenth part is not binding; for fays Lind. 
wood 


n * , 6 err 
rn 


- "— 


Sheep kept leſs 
than thirty days in any Pariſh, no rate is days. 


I 3 


156 The Parſons Counſelloꝛ: Part Il. 
Cuſtom to pay wood, Quod laici minus ſolvant quam deciman 
leſs than the va- non pote ft conſuetudine introduci, quia eſſet cm-. don 
tue of Bete. tra jus divinum; plus tam teſt deberi q 
Verb conſuet. tra jus divinum; plus tamen poteſt deberi ex any 
oc. conſuetudine. And concludes, Quod autem lic N aid 

loquitur de conſuetudine locorum, intelligas d: p If 
tali conſuetudine quæ non excludit ſolutionm ter 
decimæ, ſed de tali que limitat ipſius decimæ ſo- jet! 
lationem ad commodum Eccleſie, ſcilicet al N inge 
verum valorem vel amplius : Herein I per. Iyt 
ceive the Canoniſts and Common Law- ea 
yers agree, that a Cuſtom to be free from his 
payment of any Tythe, or a Rate for it, is ¶ fu 
not good, except it extend to a whole ¶ hac 
Country, County, &c. and that where WW ge 
there is a competent Livelyhood for the Mi- IU 
niſter beſide but the Common Law allows fee 
of Cuſtoms and Preſcriptions, where Money Tye 
or ſome other thing is paid in lieu of WM thi; 
Tythes though not to the full value, as 
_ hereafter be made appear in its proper 
ace. | | l 
a By this Canon it is provided, That 
where Cows feed in one Pariſh, and lodge 
in another, that the Tythes ſhall be di- 
N__ =: | 

Peph. 197. For the Tythes of Lambs, Calves, Colts, 
c. the Tythe of them by this Canon is to 
be apportioned with reſpect to the places 
where they were engendred, brought forth oth 
and nouriſhed. N the 
If a Mans Sheep dye or be killed after for 
Martlemas, a proportionable Tythe muſt be 

Sp paid for them. . | 
-: Fan Fe The time of the payment of the Lambs i in 
Pigs, &c. are to Kids, Calves, Pigs, Cc. is regulary when ſto 
be pain, they are ſo old, that they may be wean Ge 
a ge ö . an 


<1, ejup6. Op Law of Tythes, — 237 


man and live without the Dam, unleſs the Cu- 


con. ¶ om of the place confine the payment to 

# ex Wany certain time or age; and Wool is to be 

lie N pad at * . | 4797 
d. If ſeveral Mens Sheep depaſture toge- Lindwoed c. 
mem ther in one Flock, or under one Shepherd, Woniom =o 
e ſo Jer this ſhall not make them to be tythed {7 w fare. 


together; but every Owner ſhall pay his 55 | 
Ihe of them by himſelf; but 2 the 3 
Head of a Family have his Flock mixt witch 
"om his Childrens Sheep, which are under his 
» 13 WF Tuition, and he takes the profit of them to 
ole WF bs on uſe, in that caſe they ſhall be tythed 
One 7c 2 $01 5 0. 
M.. ic hath been reſolved that where Tythe Co. El. 363˙0 
"Ws Bf Fleeces of Wool are paid, there ſhall be no T. | 
e Tyche paid of the Locks and Belts; but Foul Lacks, 
of WF this ſeems to be intended of Locks caſually ons — . 
4 loſt. 7 Ra be) ; $0 0) SHLWIH 7.1 is, 16 
per There is a Cuſtom in ſome Countries to Bulſt. . - = 
ſhear their Sheep about the Necks at Miche- Neckings. 
ut BY mar, that the Wool may not in Winter be 
ge pulled off wich Bryars, and for this ſort of 
di- Wool without Fraud, it hath been held | 
that no Tythe ſhall be paid; and ſo of the Rolls 1. 646, 
ts, birüng of Sheep without Fraud, no Tythe “. 
(0 is to be paid. a | 8 J wi * 5 
x WW If a Man's Sheep die of the Rot or Rolls 2. 646, 
th other Diſeaſe, or if the Owner kill or ſell 92 FI #? 
them as hath been ſaid, he muſt pay Tythe 2% KW. 
er for the Wool ratably. eee 
de Though the Canon direct one of ſeren 
to be paid only for Wool and Lambs, got 
5, I in- moſt places the ſame: Order by Cu- 
i ſtom is obſerved. for Calves, Colts, Pigs, ; 
Goole, Ce. * 1 * = 


258 The Parſons Counſelſo2: Part II.. 
its riſe, beginning from this Canon. 
Cap. Sancta By the Canon Law where there is ng ill aft 
_— _ cuſtomary manner of Tything for the Itbe 
3 the of Pigs, Geeſe, Calves, Colts, &. ed 
. Where they fall ſhort often, the tenth Part gd 
of the Value is to be paid: | 
And note, That — Milk i öden 
paid in kind, "there no Tythe Cheeſe is due, 
and ſo where Tythe Cheeſe is for 5 25 
long, no Tythe Milk is to be paid. he 
Stat. 2. E. 6. Laſtly note, That where any Perſon ! 
c. 123. hath Catcel tythable going in a Ground ot 
Common whereof the Pariſh is not known, if” ; 
the Tythe is to be paid in the Pariſh ot WW.” 
A N 2 3 the party lives that owm the 5 
_e es | 
Lintwood & Where Sheep s in ohe Pariſh, a 
* depaſture i ER there the er are 
e * divided. | ; 


ad 8 1 A ole 
n — o Nee Nen DARE a a taÞis. al a £5 
3 


CHAP. by, 4 


When, 125 in what manner Tie i 
Seeds, Fruit, * Bees, Wk is # 


Mp paid. 


whe. Wedies-are-t0 bb. paid of che Frif 
_ ariſing in Orchards and Gardens in 
S. their proper kinds when gathered, unleß I 
there be forme nud or rate Ty et | 
7 and ſò of the Seed of — 

ö e. is to be paid when dreſt u 

j — i muſt be underſtood where t 

| Tyths of cho * 


a 


ap. 7, Oi Law of Tythes, 259 
no!!! after the Seed is gathered; for if the 
r che the be paid before the Seed threſhed, 
„ Gr. led out or gathered, then no Tyche- Lindwodd c. 
pan 5 to be paid of the reſt. The Tythe Roll 8 
fCrabs, Mat, c. is likewiſe to be paid N mg N 
hen the {ame are gathered, or ſatisfackion "a 49. a. 
to be given if eaten with Swine on the Littl. Rep. 40. 
round, But in a Caſe reported. by my 
xd Keeper Littleton, it is held that no 
thes are to be paid for Acorns which 
il from the Trees, and are eaten up by 
is Swine. Lis quere. And the Tythe of Cro. Car. 559. 
ks is to be paid by the tenth part of the Jones 449. 
ey and Wax: The Canon & that, RI, F. fr. . 
| De Apibus, ſiout de omnibus aliis bonis juſte c. 1. | 
tis ques reno wamur per annum ftatuimus, Cap. 
decims er * erer, #ebito I. 


New That it was held! in the Cate of 
eb and Ri{den, that there can be no 

wu for Hops, becauſe of late dats 3- bat 
ley may be included in 4 modus pro decimis * n 
tis And Twiſdes ſaid in this Caſe, 6 
u the Law' was not tied in this Gaſs, N 
ow the Tythe of Hops ſtould bo Bid, 


FR PTR ors _ | 
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Where and in what manner Tythes » 

| Pidgeons, Comes, Fiſh, Deer, and 
other Beaſts and Birds feræ nature, 
D 


Direc. D the Common Laws of England there 
| * my is no Tythe due for Birds or Beaſts 
7 Supra 248. that are feræ nature, and therefore it hath 
2 Inſt. 651: been reſolved, That no Tythe ſhall be 
CE ks paid for Fiſh taken out of the Sea or 
be due of Beafis River, unleſs by Cuſtom, as in Wales, be Wha 
or Birds fer. 2 Tarmout b, 3 2 50 FG m 
natur x. x „is any Tythe due of Deer, Conies i 1 
2 8 on but if due by Cuſtom it muſt be 
March. 87. _—_— 1 pe 2 3 3617 
Hetley 14 . 1 if a Man keep Pheaſants, or other 
Rolls 2. 635+ wild Fowl within limits, by clipping their 
Ney 10%. Wings, yet no Tyches ſhall be paid of their 
St. 2 E- C. c. 13. Eggs or Young not being reclaimed, for a 
Rolls 1. 635. much as if their Wings were not cut, they 


3 1 would fly away. * F 1 
— ogg Ferrets, Hawks, Popinjays, are not Ty- - 
Rolls 1. 636, thable. Fulb. Direct. 58. b. 59. a. 51 
c. 3. But of young Pidgeons in Dovecoats or fan 
| % Mad. Rep. in Pidgeon-holes about a Man's Houſe, for 

| Hetley {4 Tythes ſhall be paid if they be ſold 3 but i AF: 
Rolls 1. 644. they be ſpent in the Family, no Tythe ſhall r 

2. 4, 5 . be paid for t gem. al; 
More 599. tis ſaid in Houghton and Prince's Caſe in Pri 
More's Reports, That no Tythes ſhall be un 


paid of tame Turkies, Pheaſants or Par- 
tridges, nor their Eggs, quis fer nature 


Chap. 9. M Law of Tythes, - 261 1 
bar L believe the Book is miſprinted, for a- 
er they are reclaimed, they cannot be ſaid 
tobe feræ natur. 


The Cuſtom of Tything Fiſh is confirm 


s of Med by Star. 2 & 3 Edw. 6. cap. 1 3. And Bi- 
and Mop Stilling fleet is of opinion, That by the 


01d Conſtitutions Fiſh are as tythable as 
other things. Still. Ecel. Caſes, 272. 

See a Review of this Chapter in Stilling- 
lets Eccleſ. Caſes, 270. 


_—— 
nat 2x We ets Hes 4 
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CHATS 
eh Thtbes are to be paid for Mills, and 


ame what kind and nature they be of, and of 
ns oy what things Tythes are not payable. 


HE Canon is, Cap. . Quoniam propter, Whether Thebes 
De proventibus antem molendinorum vo- . , be pad 


lumus 7 decimæ fideliter N integre ſolv an- ra and 
tur , . f N 

And Articuli Cleri, cap. 5. is to this pure 
pole, ; 


Si quis in fundo ſuo molendinum erexit de 
novo, & poſtea 4 Rectore loci exigatur decima 
de eodem, exhibetur Regia — io ſub bac 
farma. Quia de tali molendino bactenus non 
fuerunt ſolute, probibemus, &c. Et ſententiam 
excommunicatiouis, ſi quam bac cccaſioue pro- 
mulgaveritis, re vocetis omnino. Reſponſio: In 
tali caſu nunquam exi vit Regia Probibitio de 
Principis voluntate, qui e decernit talem perpe- 


; 1 bl 1 * E 
* 1 TOE. +» — „ x 
8 


N 
* 


2562 
2 Inſt. 622 
Littl. Rep. 


Cro Car. 523.” paid, and the ſame reaſon holds for Comm. 


524. 
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lt is made a queſtion firſt, Whether any; th 
Tythes are due for Mills or not ? which 
Sir Edward Coke in his ſecand: 'Inftitute; 
ſays, was never judicially determined that 
he knows of: And it was held in the Caf 
of a Fulling-Mill no Tythe was due; far 
of Profits that come only by the Labo 

and Induſtry of Man no Tythe is to be 


Mills. | | 
The next queſtion is, admitting that 
Tythes are due for Mills, Whether the fame ni 
be predial or perſonal?  _ Fr 
ir Edward Coke is. of Opinion, That in 
caſe Del Tythe be due, it is only a perſe- 
nal Tythe, being acquired by the Labour 4 
and Induſtry of the Miller, and takes no yr 
] 


Increaſe from the ground to make it pre. 


dial: And the Statute of 2 E. 6. is, That 
every Perſon ſhall juſtly fer forth, yield 


and pay all predial Tythes in their pro-W _ 


per kinds, as they ariſe and happen, which 
cannot be applied to the Miller's taking of 


the Toll-diſh, nor to Fulling Mills, Iron- 


Bulſtr. 3.212 


| then it muſt be paid with the * 


Mills, Paper-Mills, &c. which are all com- 
rehended under the word Mili, and no i 
Tyche can be paid i fpecie ; for if the Par Ml 
ſon ſhould have every tenth Toll-diſh, then 
ie would often happen, that he ſhould have 
twice Tythe of tho fame Corn, which 1; 
againſt the Law; and ſuch Tythe as the 
tenth Foll-diſh has never been paid in 
place that I have known or heard of. 
And if it be a perſonal Fythe, as there 
is great reaſon that it can be no other, 


oy 


! 
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hap. 10. 05 Laws? Cythes: 


Y | the Expences and Charges, and it is 
ot payable but in ſuch places here per 
nal Tythes are payable by Cuſtom : See 
yg hereof in the twenty fecond Chap- 


"But the Canoniſts hold, That the tenth Cap. n 
Toll-diſh ſhall be paid as a predial Tythe, Prepter verbs 
without deduction of Expences; which e. 
och not agree with the Common Law, 
and is therefore not binding. 

But in many places there is a rate Tythe 
raid for Mills, which is good by Cuſtom, 

But there ar 5 770 diverſity of Opinions 
to Tythe of Mills, for which the Rea- 
der may UN [b conſult Cro. Fac. 429. Sel- 
1 423» 2 Inf. 621, Merch. Re- 


J- 
por Wind · mils, ſee Decree. lib. 3. Tit. 3. 


ze 


CHAP. X 


Whether Ththes ought to be ons, Tal of Ha - 
ing, Hunting, F owling, & 


Meſe are all ade as per- Tythe of Hawk- 
ſonal Tythe, for that theſe things be- Fo Fog 

ing obtained y the labour and induftry of f oY 

he Parry, and the things obtained are . 

i fre nature, and not of their own nature 

„ Ithable in theit proper kind, unlefs the 

n particular Cuſtom of che place require it, 

odd therefore I ſhall * theſe to the twen- 

8 4 


ty ; 


\ A * N N 5 * _ 
SY , COTE BEN one: * WR 2 
A "3 A N * Ca * 2 8 n 
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ty ſecond Chapter whore I man ſi 
perſonal Tyches. - BEM 


CHAP. XI. 


4 Of Tythes of Ducks, Geeſe, 1 95 want, 
11 and other nn K owls and Birds, 


X00 Tythes T HE Ty the of all tame 400 gomeſtic 

ir 22 4 end ww! Fowl 5 to be paid in their Eggs ot 
young in their proper kind, according to 

885 Cuſtom of the place : Geeſe, Ducks 

and Swans are uſually paid in their kind, 

; bdut of Hens and Turkies, commonly in 
Eggs,. but therein the Cuſtom of the place 
is to be obſerved. But note, That where 
they pay Tythe of the Eggs, there is no 
Tythe of the Young, nor e converſo Tythe 


„ the — 


3 i 15 — | 3 
2 wag HA XL. .. 
Of what igt Tythes fe not be 57 5 


— Re- M hes regularly are not due of Dwel- 
2 : -T ling. Houſes, and yet a modus may be 
Te ſhall not due for a House as Fel as for Land; and 
be paid. it ſhall be intended, that it was a modus for 
3 16.2. the Land before che Houſe was bai. 255 
Calthrop'r Re- R197 03 $003 nr. 113 tus 
l 1 N 


CEP 


Abe Pottons Councelloz: : Thin I 


Eggs paid, where 8 have the Tyte of 


COPS" "x" by F _ l K * 9 
* * * r FR” N 1 8 a 
4 A „ R 1 
La WR 
F : N n * * 
* 


. 


rc I Chap: 12: O Lat of: Cythe . 26 
ak o No Tythes ſhall be paid for Hounds, Things of Pl · 
Ie, Popinjayes, c. fimilia, becauſe they J % f. . 
are things only of Pleaſure. ast «ul 
Neither ſhall any Tythes be paid of thoſe Calthrop's Ree 
things which do not increaſe ffom Year to ports, 109. 
— ; _ therefore no 5 ſhall be 2 e ins 
id for Stone got out of Quarries, Pit- 4 
1 Tutfs, e e Tyles, _ M __ 
Earthen Pots, nor of any thing made of Do&. & Stud. 
Earth, nor of Marle or Lime got for the __ * _ i 
Improvement of the Ground; nor of Tin, d. Rep. 
Lead, Copper, or other Metal gotten out 2 Mod. Reg. 
of the Ground, but by Cuſtom Tythes of 272 . 
ſuch things may be due and payable. Stil- Mann gee: . 
mefleet's Eccl. Ceſe, 26. Flore 908. 
rvants in Husbandry ſhall not pay per- 2 Inſt. 651: 
ſonal Tythes, neither ſhall any Tythes be Rolls 1. 637: 
paid of Marriage Goods. 8 . 4 
No Tythes ſhall be paid of Aftermaths, f & Stu- 
Stubbles, or Rakings of Corn without — verſus J 
contra. | 8. Jac CB. 
No Tythesſhallbe paid of Birds or Beaſts S: g. 
_ IF that are feræ nature, &c. unleſs they be More 9107 7 
fold. _ 20S 5 Rolls r. 64%. 
Tythes ſhall not be paid of Broom or % 12, 13, 16, 
Gorle uſed for Fuel within the Pariſh. iat. * 


2 


No Tythes ſhall be paid of Gravel and Lic. Rep zun 


I Chalk. 1 46d. Reps 35. per Tun., a os 
50 

d ” cir Dig Yonge! 

IC | 1 
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266 | TheParions Counſelor: Part fl 
h of A p. xm. 


Wha f orce Cuſtom has, as well in the form 


uf evanner of Tything, as in the 3 
charge of the payment thereof; 


wherein Cuſtom and Preſcription 45 
fer. 
St. » ert ES hey e Fob 
What force Gs at every of the King's 5 
Lean hat in the from thenteforth truly and j Ph, without Fraud 
f mam 2 or Guile divide, ſet ont, yield and pay all may 
13 ner of 2 24 Hrbes in their proper bind; 
| « and baypen i Fo manner 
- 1 py been of Ks yielded and : 
within forty Years ut the making of t 


ſaid Act, or whithof * or of Cuſtom 12 
4 to have been paid. 


In this Act there are three Qualification, 


1. It injoyns the payment of ſuch Tythes 
as had for Very? ears then paſt been of 
* elded and paid. 


uch as of right ought to have been 


bail 
| 2 duch as by Cuſtom ought tohave been 
es | P 
 * Tythesdue by Cuſtom are of two kinds 
I. Wherethere is a modus decimand;, and 
| by On 1 Tk or ſome other thing, i 
id in lieu of Tythes. 
* bal 2. Where Tythe hath by Cuſtom been 
Star. of 2 E. 6. paid of an 4% tythable, as of Lead in 
y 


n de De- , 5 er n ez nn in Devonſhire and Com- 


—— 5 E 9 in the Sea, as in South-wales, 
266. * | where 


ä 2 m5 G& r D 22 


r II. Chap. 13. ©! Law of Tythes, _ 26 | 
where the Cuſtom is, That if the Pariſhio- © * 
ner of one Pariſh land his Fiſh in another, 

the Tythes are divided between the Parſon 

of the Pariſh where the Fiſher lives, and 

the other where he landed his Fiſh; but if 

the Pariſhioner land his Fiſh in the Pariſh 

where he himſelf dwells, then the Rector 

of that Pariſh has the whole Tythes. | 

And I have heard that in fome Coun: : = : 
tries they pay Tythe-Ale, and Tythe of Kann | 
Limekilns, ec. which in their own nacures | 
are not tythable. Tythe Ale is ſaid to be 
paid at Market-ri/ing in Lincolnſhire. 

And as by Cuſtom things may be made 2 Inſt. 664. 
tythable, which in their own natures are 3 = - 
not ſo z or one thing may by Cuſtom be Hop. 250. 8 
paid in ſatisfaction or diſcharge of ano- 
ther: So Cuftom hath a great influence 
upon the form and manner of Tything, 
forthe direction of the time, place and or- 
m der of payment of Tythes. tre 
hes And as Cuſtom may make things tytha- C#fom of ner 
of ble, which of their own nature are not * 

tythable ; ſo a Cuſtom of a Province, Coun-- | 
en ty or Hundred may diſcharge the pay- 
ment of Tythe of a thing which in its own 
en nature is cythable, ſo there be a Compe- 

tency for the Maintenance of the Miniltry 


FY 7 


1 ſide. . 
i Ang therefore in the Wilds of Kerr and Hob. a6. 
; Ser they do pretend by Cuſtom to be Bud g 245; 
5 . & Stud. 
free from the payment of Tythe Wood, or cp. ue. 
n any thing in lieu of it; and ſo in ſeveral Rolls r. 642.b. 
in Countries they pay no Tythes of their 1. & p. 5, 6, 8. 
„Milk, Dunton werſ. Moyle, Finch 36 Llix. Co. 11. 16. 4. 


And 
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% * 


thing; ſo it may, as has been ſaid, make 


Rolls x. 642. 
8. 7. 


things tythable which in their own natures 
are not tythable, as the Rent of Houſes, 
Pigeons eaten in the Houſe, Wood ſpent 
in the Houſe: And by Cuſtom Tythe may 
be paid of Salt, Brick, Lime, Ale, Chickens 
and other things not tythable. 


Difference be- Now the difference between a Cuſtom 
ewe Caſtom and a Preſcription is this; every Cuſtom 


and Preſcrip- 


muſt have dimenſion, and alledged to be 
within ſome certain Province, County, Ci- 
ty, Hundred, ec. for if it be a general 
Cuſtom of England, it is Common Law, 
and ſuch Cuſtom muſt be common to all 
within ſuch Limits; but if it be confined to 
one certain Perſon, Houſe, Land or other 
thing, there it becomes a Preſcription 
which 15 a younger Daughter to Cuſtom , 
and therefore when a Man comes to plead 
a Cuſtom, the manner of pleading is to al- 


- ledge that within ſuch a County, Hundred 


or Town, there is, and from the time 
whereof the Memory of Man is not to the 
contrary, there hath been ſuch a Cuſtom 
uſed and approved in the ſame, that is to 


fay, that, &c. alledging the Cuſtom as it 


15. $44 ; 

But when you come to plead a Preſcrip- 
tion, you only alledge that you, and all 
thoſe whoſe Eſtate you have in ſuch Lands, 
have time out of mind paid ſo much an- 
nually to the Parſon of D. in full ſatisfacti- 


on and exoneration of all the Tythes ari- 
fing upon the ſaid Lands, Oc. 


8 


Che Parſons Counſelloz 2 Part 11, 


cube to py And as Cuſtom may prevail in not Ty- 
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and confined to ſome certain place; Pre- > 

ſcription is at large; Cuſtom is common tro 

all the Perſons and Lands within the Limits 

wherein it is alledged, but Preſcription is 

confined to certain Perſons or Things : But 

in this they agree, That they muſt be con- 

ſtant without Interruption, and perpetual 

from the time whereof the Memory of 

Man is not to the contrary ; for if there 

have been frequent Interruptions, there 

can be no Cuſtom or Preſcription obtained ; 

but after a Cuſtom or Preſcription is once 

duly obtained, a diſturbance for ten or 

twenty Years ſhall not deſtroy ; for Multi- 1 Io, 127 b. 

8 yy 2 2 Inſt. 65 

rag * von 12 8 præſcriptianem ſemel In & 674 

But I muſt here obſerve to the Reader, Hm the Eccle- 

that though the Civil and Eccleſiaſtical un Lows 

Laws do in ſome Caſes take notice of Cu- CONES: 

tom and Preſcription 3 yet in this they '{criprions. 

differ from the Common Law, that they In what the, 

allow a uſage for forty Years to be a good Her from is 

proof of a Cuſtom or Preſcription; ground- 2 

ing their Judgments upon a decretal Epiſtte 

of Pope Alexander the Third, Anno Dom. 

1180. But this Kingdom never allowed of 

that Epiſtle, or yielded any Obedience 

thereunto: So that as well in Spiritual as 

Temporal Preſcriptions and Cuſtoms, if 

they come to be tried at Common Law, 

as all Preſcriptions concerning Tythes muſt 

be, they muſt be proved to have been/uſed 

beyond the Memory of any Man to the 

contrary ; for if any Man living, or aß 
n | Auth en · 


9 * 1 2 * _ 
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Authentick Record, or other evidence prove 

it was otherwiſe at any time ſince the firſt 
Fear of Richard the Firſt, which was Aum 

2 Inſt. 653. Dom. 1189. the Cuftom or Preſcription fails; 
3he: influexce And the Influence, Cuſtom and Preſcrig- 
Cuſtom _ tion have in the manner of tything, is con- 
Seription have (ag by three ſeveral Acts of Parliament. 
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” _ "of Firſts By the Statute 45 27 H. 8. 7 England 


is enacted, That ewery Subject of Eng 
c. according to the Eccleſiaſtical: Laws and 
Ordimances of the Cherch of England, 1 af- 
ter the Iaudable Uſages and Cuſtoms of the Pa. 
riſh, or other place where he dwelleth or occupi- 
eth, (hall yield and 22. his Tythes, Offerings, 
and other Duties of Holy Church, SG. 
By this N Eccleſiaſtical Laws 
and Canons are affirmed for the payment 


of Tythes; but in ſuch Caſes as they are 


27H. 8. c. 20. ® 


' Contrary to the Common Law or Cuftoms 


of the place, they do not bind. 


Next, this Act confirms and allows all 


Uſages and Cuſtoms of the place where the 
Tythes ariſe, which are to be preferred be- 
fore all Canons and . in man- 
a ner of Tythi 

42 H. 8. c. The next Statute is that of 32 H. 8. 
| whereby it is enacted, Ther: every Perſon, 
&C. ſpail' fally, truly,” and effeFually ſer ou, 
yield to pay all. and ſingular Tythes and - 

ferings aforeſaid, according to 4 lawful Cu- 


foms and Uſages of the Pariſbes and Places 
where ſuch Tyrhes or Daties ſhould grow, ariſe, 
come ar be due. 
This Act ſeems oaly to extend to cuſto- 
Tythes, and To . he: Dons of 


That 


mary 
2E 6. & 13. RO ia: "As 1 


3 
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A 7 4 * - 
* 7 s * p 4 


1 Ng not Tythes. 27% | 


| That ev the King's Subjects ſhould fram 
Ve 2 74 and FF without fraud er 
ſt pr Vide, ſet out, ids and pay all many 


* . ere Tythes in their proper kind 
2 in ſuch manner 
r 2 right. jielded and 


vithis forty Mars next before xa apr 

the ſaid Act, or of Right or e e To 

have bern paid. | 2 a 
But more of theſs Statutes in cheir 

per place. I ſhall now proceed to 


what Liberty and Privilege the Parſon, 
Vicar, ec. hath in the Grounds where tho 


ry ariſe, for the drying, W ry 


185 y ythes. au 
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Y the Statute of 2 E. * Re Red, 2 E. 6. 
That at the 22 time of predial Tythes, _— ap 


it frould be'l . whons ' een, ec. 
n Tythes wal were bis. 2 „e 
Servant, to ſee the ſaid Tythes 10 be {er forth Tythes enn. 
and ſevered from the nine parts, and the we 
quietly to take and carry away.” 

This Statute, as to 0 this taking and carry- 
ing away, ſeems only declarative of the 


Com- 
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| Common Law: But as to coming upon 
the Lands to ſee the Tythes ſet forth, ſeens i 6, 
to me to be a new n by this W Joi 
Law, for the Owners of the Land are d N ge 
jure bound to ſee forth their, Tythes duly Ml jc 
and rightly ; andif they fall therein, the WM ,61 
' Parſon, Vicar, &c. have their Remedies; Wy, 
Rolls 2: 302. and if the Pariſhioner do juſtly and truly N cf 
9 19. ſet forth his Tythes, although the Parſon, chi 
"i Vicar, &c. be not preſent, or had no no- (i 
tice given him to be preſent, yet this had Ml 0 
been a good ſetting forth beſore this Sta- cot 
tute: But it is a fair and juſt way to do cor 
it in the preſence: of the Parſon, Vicar, & or. 
And note, this Act is warily penned in the Co 
ſingular number, chat the Party himſelf, N G1; 
his Agent or Servant may come to ſee the 
Tythes ſer forth, but muſt not come with 

a greater number. r. 

T And note, That the Parſon, Vicar, Im- 
3 propriator or Farmer cannot come himſelſ, 
and ſet forth the Tythes without the Li- 
cence and Conſent of the Owner of the 
Dorn, Hay, &c. for if the Parſon, Vicar, 
c. ſhall of his own head tythe the Corn, 
Hay, &c«. of any Land-holder within his 
3 2 c. Rex 2 it o_ „ me 101 

aA reſpaſſer, and an ion wi l ' agal | 

0 ar as 4p ap 29653 BY 1 * 
Lindwood c-' But a Parſon, Vicar, &. may de comm 
—— vi jure, after the Tythes are ſet U come 
dammabilis. himſelf, or his Servants, and ſpread abroad, 
dry and ſtack his Corn, Hay, &c. in any 
s convenient place or places upon the Ground 
where the ſame grew, till the ſame be fu 
ficiently weathered, and fit to he arg 


A 
2 4 ; 
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into the Barn, &. But the Parſon, Vicar, 
g. muſt not take a longer time for the 
doing thereof than what is convenient and 
neceſſary ; and what ſhall be ſaid a con- 
renient and neceſſary time, the Law doth 
not, nor can define; for the quantity of 
Hay, Corn, &c. and the Weather in this 12 E. 4. 6. 2. 
caſe is to be conſidered ; and what ſhall in Rolls 1. 643. 
this, and all other Caſes of like nature be © © 
faid a reaſonable and convenient time is 
to be determined by the Jury, if the point 
come in Iſſue triable by a jury; but if it 
come to be determined upon a Demurrer, 
or other matter of Law, the Judges of the 
Court where the Cauſs depends are to re- 
ſolve the ſame. 5 5 
And if the Parſon, Vicar, &c. ſhall ex- 
ceed a convenient and neceſſary time ia 
the drying, ordering and carrying away 
their Tythes; and the Pariſhioner ſhall re- 
ceire Damage thereby; an Action of the 
Caſe will lie againſt chem for their negli- uges Rep: 
rence in this behal 329. 
But no Action will lie againſt the Parſon, Styles 342. 
Vicar, “c. in ſach a caſe, unleſs the Pa- Scyles e 
riſhioner have duly ſet forth his Tythe, and Waddner, P. 
given notice thereof to the Parſon, Vi- 1 Car. 1. B. R. 
car, Oc, pet Latch. 


And the Parſon, Vicar, &. may carry —— verſus 


his Tythes from the Ground where they 6 Car. 1, B. R, 
few, either by tlie Common way, or any Rolls 1. 643. 
uch way as the Owner of the Land uſeth x. 3. 
to carry away his nine parts. 

But if the Owner of the Soil, after he has 
duly ſet forth his Tythes, will ſtop up the 
ways, and not ſuffer _ Parſon, Vicar, &. 


to 
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Bulſt. 1. 108. 


Rolls 2. 284. 
f. 21. | 
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to carry away his Tythes, or to ſpread, 


dry and ſtack them upon the Land, this 


is no good ſetting forth of his Tythes with. 
out fraud, within the Statute of 2 E. 6. but 
that the Parſon, Vicar, &c. or other Owner 
or Farmer, may have an Action upon the 
ſaid Statute, and may recover the treble 
value; or may have an Action of the Caſe 
for ſuch diſturbance, as I conceive ; or he 
may, if he will break open the Gate, Fence, 
Cc. which hinders him, and carry away 
his Tythes; but in that he muſt be cau- 
tious that he commit no Riot, nor break 
any Gate, Rails, Lock, Hedges more than 
neceſſarily he muſt for his paſſage. 
And note, That the Parſon, Vicar, &. 


when he comes with his Carts, Teams or 


other Carriages to carry away his Tythes, 
muſt not ſuffer his Horſes, Oxen, &. to eat 
and depaſture the Graſs growing in the 
Grounds where the Tythes ariſe, much leſs 
the Corn there growing or cut; but if his 
Cattel (as cannot be avoided) do in their 
paſſage, againſt the Will of the. Drivers, 
here and there ſnatch ſome of the Graſs, 
c. this is excuſable. 


And if the Pariſhioner duly ſet forth his 


Tythe of Hay or Corn, and will not per- 


mit the Parſon, Vicar; &c. to make the 


Hay, or ſpread and dry the Corn, as he 


ought, it amounts to a ſubſtraction of the 


Tythes, and the Parſon may ſue for the 
ſubſtraction of ſuch Tythes in the Spiritual 


Court, and no Prohibition lies in this Calc. 


CHAP. 
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To what Charges the Glebe Lands belong- 

ing to a RefGory, and the Tythes are 

ſubje@. de TEE beets 
A 2 Inft: 6411 


DIR Edward Coke tells us, Quod nullgr pr 2 
FI decimis, que ſunt ſpirituales, de aliqua re- 7 Charges 
paratione pontis, ſeu aliquibus oneribus tempora- uch 19.4 
libus onerari debet. . are fag td. 
That Tythes being Spiritual, were not 

ſubject to Temporal Charges at. the Com- 
NR ß cr Ty 
And Sir Edward Coke is of Opinion, 2 Inſt. 647. 
$ Or That at this day, if Tythes be in the 

hes hands of Temporal Men, they are by 

vat teaſon of them contributary ro Temporal 

the I Charges. 5 18 Sor 709 : 

leſs And upon a doubt of Mr. Juſtice 12 P. 5 Car. i. 
his verton, who was Juſtice of Aſſiſe in the Callis 13a. 
eir Biſhoprick of Durbam, as Sir Nicholas Hide, | 
* heretofore Chief Juſtice of the King's Bench, 

ll, has reported, it was refolved by all the 

; Judges of England, That Tythes are at this 

his day chargable with all Charges impoſed 


T by any Act of Parliament, wherein they 
he are not excepted, as upon the Statute of . 
Ic 43 Eliz. to the Poor, and to maimed Soul- 


e diers, King's-Bench, Marſhalſey, Bridges, 
* c. But they are not ſubject to any _ 
l Charges Temporal, at or by the Common Styles 162. pet 
" Law." 5 T 
„And fo it was lately held by my Lord Web verſus 
Chief Juſtice Holes and the Court of King's T. 165. B R. 
11 Bench, per Hunt. 
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1 Bench, for Watch and Ward, and repair of 


the High- ways: And this Caſe then vouch- 


| ed by the Chief Juſtice. ; 
Firf-Fruits, But Tythes at this day are ſubje& to pay 
= —__— Firſt-Fruits or Annates, in Latin Primitiæ, 


: bs, 4 Inſt. Which are the firſt Years Profits of ever 
8 rang . 8 Spiritual Benefice at a new Incumbents 4 
cel verbo try into his Living *; they were anciently 
Tow thee dige: exacted by the Pope of Rome, when he had 
fem the Fir. mall Revenues to ſuppore the publick 
Fruits under Charge of his place. And Polydore Virgil 
the Law. tells us, Ceterum nullum inventum majores 
— . o, Romano Pontifici cumula vit opes quam annatum 
22.786. Art. Was vocant. | | 

Polyd. Virgil. : And Polydore Virgil tells us, that Pope Bo- 


De invemiene niface the ninth firſt introduced them, tho 

_ 1. c. a. others aſcribe them to Jabs the two and 

Si ewentieth. See Platina in the Life of Bo- 
niface the ninth. | 

But ſome are of an Opinion (and not 

without reaſon) that Annates were much 

ancienter than Pope Boniface the ninth, 

who entred upon the Papacy in the Year 

1389. and Jobn the two and twentieth, 

not till the Year 1410. But it appears by 

our Parliament Rolls (which are infallible 

Evidence) that this Payment had reach'd 

England, in the 25th Year of the Reign of 

E. 3. which was in che Year of our Lord, 

1351. in which Year there was a Com- 

plaint made by the Commons in Parlia- 

ment, That the Pope had reſerved to his 

- own Collation as well the Abbies and Pri- 

ories, as alſo all other the great Benefices, 

__ whereof any Eccleſiaſtical or Religious Per- 

ſons had the Patronage ; and that he had 

a 5 | lately 
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lately reſerved all the Dignities in England, 5 
and the * Provenders in Cathedral Churches, Prebenas, 1 
by which means the Pope had the Firſt- ſuppoſe. 
Fruits of all the ſaid Benefices. By this 
Complaint it ſhould ſeem the Pope had yer 

got in but one Leg, that is, to have the 

Firſt-Fruits of thoſe Livings, to which he 

himſelf collated : A pretty piece of Simo- 

nv. N | | 
in the 5oth Year of the ſame King, the Amo 1376. 
Commons renew their Complaint again, Rot. Part 


and amongſt many Grievances from the Cy. 5 


Court of Rome there complain'd of, one 6 R. 2. 50. 


is, That the Pope's Collector that Year (a 1 R. 2. nu. 66. 
thing never before done) had taken the 4 R. 2. nu. 4+ 
Firſt- Fruits of every Benefice, whereof he 


made proviſioa or collation, whereas he 


was uſed to take Firſt-Fruits only of Bene- 
fices vacant in the Court of Rome. 
And 9 H. 4. Cap. 8. not in the print, 
there is a Statute expreſly againſt payment 
of them upon the pain in the Statute of 
proviſors, which is a Premunire. = 
And if Walſingbam ſays true, Summus 
Pontifex (Anno 1316.) reſervavit Camere Hiſt. Wal. p. 
ſue, primos fructus beneficiorum omnium in 108. 
Anglia, per triennium vacantium. | . 
So that it is apparent, that in ſome caſes 


Firſt-Fruits were paid long before Boniface 


the 9th, or Fohn the 224; but perhaps the 
Pope before them had not made it an uni- 


rerſal payment. 8 
Theſe were often complained of, as a ©? 


great oppreſſion upon the Clergy, as Hen- * 


ricus Hoſtienſis, who lived in the time of 
Pope Alexander the 4th, witneſſeth; but 
TA T 3 how» 


278 The Parſons Caunſelloz : Part II, 
however upon the aboliſhing of the Pope's 
Uſurpations here in Evgland, the poor 
Clergy: were not acquic of this Exaction, 
bur the ſame was by the Statute of 26 H, 

St. 26 H.8.c.3- 8. ſettled upon the then King, and his Suc- 
celſors. 3 
The Firſt· Fruits are not here in Engle 
rat at the full and utmoſt value of the 
Living they are to be paid for, but accord- 
ing tothe valuation taken and made in the 
| ſaid 2670 Year of King H. 8. and now uſed 
3 in the Firſt-Fruirs-Office. 
I El. cap. . And theſe Firſt-Fruits are by a Statute 
made t Eliz. not to be paid all of once} but 
one quarter of them is to be paid at the end 
{ix months from the time of the Induction, Co 
lation, 8c. another fourth part at the end of 
twelve months, anotber fourth part at the end 
of eighteen months, and tbe laſt . part 
thereef at the end of two Years. 
1 El. cap. 4. And by a Statute made 1Fliz, all Vica- 
lages not exceeding ten Pounds, and all 
Parſonages not exceeding ten marks, ac- 
cording to the valuation in the Firſt- Fruits. 
Office, are diſcharged from the payment of 
Firſt- Fruits. 
And if an Incumbent the, or be legal- 
ly removed out of his Living without 
fraud, then after ſuch death or removal, 
the remaining half yearly payments of 
the Firſt-Fruits, which were not become 
due, are diſcharged by the faid Statute of 
I Eliz. © 
vr. 26 _ hey „And by that Statute the Dean and Ca- 
en the Forf- nons of Wind{or are diſcharged of the pay 


Fruits are to be 
And 
8 


eee ment of Firſt- Fruits: 


Chap. 15.. Dz Law of Tythes. 
And by the Statute made in the 26:4 
Year of H. 8. before- mentioned, It is En- 
ated, That every Arch-biſhop, Biſhop, Dean, 
Prebendary, Arch-deacon, Parſon, Vicar, &c. 
hefore be have any actual or real poſſeſſion or 
medling with the Profits of his Living (this 
muſt. be between Inſtitution, Collation and In- 
dution). muſs pay or compound fer, and give 
ſecurity for the payment of bis Firſt-Fruits in 
the Firſf-Fruits-Office : And that an Obligation 
taken for 15 ſame ſhould be of the force of a 
Statute of the Staple, and that if any ſuch pre- 
ſume to enter into his Living before ſuch payment 
or ſecurity given, or compoſition made, be is to 
forfeit double the value. 3 
But his Majeſty and his Royal Predeceſ- 
ſors have not been ſevere in this Caſe to 
take the Penalty, but upon failure their 
Officers of the Exchequer have ſent out 


u 
mu 
11 
uc 
md. 
he 
d- 
he 
ed 
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Parſons, : Vicars, &c. in mind of this du- 
ty, and upon coming in and paying the 
- charge of the Proceſs, and paying or gi- 
- ving ſecurity for the Firſt-Fruits, they are 
I diſcharged. | 

But the Parſons, Vicars, ec. muſt be 
careful to pay in their half yearly pay- 
ments, as the ſame become due, and take 
up their Bonds, or elſe new Proceſs will iſ- 
ſue to the increaſe of their charge. 


— 7 


Proceſs to the Sheriff, to put the negligent | 


— 


5 


Perhaps ſome may be fo curious that Why Viearages 
they will delice to know, why Vicarages re charged 


not exceeding ten Pounds ſhould be freed 
of this Charge, and Parſonages of ten 


higher is the 
Firſt Fruit Of- 


fice than Par- 


Marks ſhould; pay them: Now the reaſon ſinages. 
of that was, that the Vicarages in time of 
1 4 Pope 


The Parſons Counſelloz z Part 11, 
Popery, and when the Valuation was ta- 
ken, had a great Income by voluntary 
Offerings, which falling to little or no- 
thing upon the diſſolution of Monaſteries, 
this favour was afforded them in their Firſt- 
Frakes. ny 

Tenths. The next Charge Parſons and Vicars are 
ſubje& to, are the Tenths, that is, a tenth 
part of the yearly value of all their Church 
Livingsz this payment was firſt exacted 

 ſbould ſeem from the Clergy by the Pope, about the 

_ were im- twentieth Year. of E. 1. and a valuation 

poſed b _ was then made by his Authority, of all 

— „ Church Livings, at which rate the Pope 

Wars in Sicily. Was anſwered his Tenths, bur he never had 

Extravag.com. any Tenths of ſuch Land as was given to 

I. 2. p. 269. the Church after that time. Theſe pay: 

das mh” appears by our Hiſtories) the 
Pope of Reme ſometimes granted to the 
Kings of England, when the Kings pleaſed 
them, or rather when they feared their 
Power; but upon the aboliſhing the Pope's 

Stat. 25 H. 8. Power, which was in the 25:6 Year of H. 
8. theſe Tenths were given to the King 
the Year following by the aforeſaid Sta- 

St. 26 H.8.c.z. tute of 26 H. 8. and to be paid at Chriſt- 
mas yearly, and the Biſhop of the Diocels 
is to collect them, and they are to be paid 
according to the valuation taken the ſame 
Year, and now in the Firſt- Fruits Office, 
and are not paid that Year the Firſt-Fruits 

are paid, bur are allowed out of them, be- 
_ cauſe it is intended that the King has the 

whois Years Profit. 15 
Dat immediately upon the Reformation 
many Clergy-Men ſcrupled and denied 
| | 45" 20 
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| ſuch a day and place, four Miles off ; and 


is not peremptory 3 but may be traverſed, 


Chap. 15. O; Law of Cythes. 281 

to pay theſe Tenths to the King, ag 

2 Duty properly due to. the Pope, an 

therefore the refuſal or negle& to pay them 

tothe King, being certified by the Biſhop pp 

that bad the Collection of them, is made a cauſe St. a6 H.8.c.3- 
deprivation, not only of the Living for which 

they refuſed to pay their Tenths, but alſo of all 

their ſpiritual Preferments. . | 
But by the Statute of 2 and 3 E. 6. that ſe- St. 2 & 3 E.6. 

verity was moderated \ ſo that now the refuſal ca. 2. 

or neglet to pay them, and ſo certified by the 

Biſhop, makes only that Living void, for which © 

the Tent bs ſhall be ſo refuſed. But his Maje- 

ty and his Royal Predeceſſors have rarely 

put the ſeverity of this Law in execution, 

but make out proceſs in the Exchequer 

to compel the payment; however fince 

the Penalty is ſo great, every Clergy-Man 

ought to be very careful to avoid the dan-' 

3 W | 

b An Apparator came to a Parſon newly 

inducted, and told him he muſt pay his 

Tenths to ſuch a Perſon, naming him, at 


this was adjudged no good demand to More 547- 
make his Living void within the Statute, 1 0 
but ſuch demand which will make a Living Be El. 2442 
void within the Statute, mult be poſigiye by 

= that has power to demand and” receive 

5 | 


And note, That the Biſhop's Certificate 


and the Party that demands the Tenths 
muſt be ſufficiently Authorized. See Cro. 
Eix. 80, 5 


There 


* r * . 
a - 
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St. 27H.8.c.8. There is @ Proviſion made by au Act of Po In to 
The remedy iament in the 27t 27 of H. 8. for thoſe Ir. 


where the Suc+ E | E « 
cumbents that ſhall be forced to pay the Tents (uy 
2 due inthe time of their Fredi that thy i Þ 


bis Predeceſſor. may levy the ſame upon any Goods they can fal 
of Weir Predeceſſore 3 C Wel L 
and if they be not redeemed within twelve di 
after they ſhall be diſtrained, then the ſam ahm 
ſhall be praiſed by two or three indifferent Per- ned) 
ſons ta be ſworn, and ſo many of them [old a 
will ſatisfie the Arrear with coſt, and if w 
ſuch Goods can be found, then the Succeſſor to 
take bis remedy againſt his Predeceſſor, his Exe-Wid a 
cutors or Adminiſtrators, or others to whom his 
Goods ſhall come, by Bill in Changery, or in 

Action of Debt at Common La p. 
| There is another charge to which the 
Procurationt. Parſons, Vicars, &c. are ſubje& for their 
Church-Livings, which is called Procura- 
Sir John Da- tions or Proxies 3 and theſe are Duties due 
vies Rep. 1, 2, and payable to the Arch-Deacons at the 
3 time of their Viſitations, which are not 
paid by any certain Rule, but by ſome 
ancient Taxation; for anciently the Re- Noth 
1 ligious Houſes and Clergy-Men at their ions 

See moe of this on charge entertained the Biſhops and 
ad ue Hd. Arch-Deacons in their Viſitations, but at ſos 
EcieGaftn, length their Attendants were ſo many, 
That by a Canon and their Trains ſo great, that the Clergy 
made by Steph. and Religious Houſes were horribly op: om 
og —_ preſſed with entertaining of them; to 2 
a were void which, the Clergy. and Religious 
bring but ſewen Houſes came to this compoſition, every 
Horſes in ther one to pay ſuch a proportion to their Vt 
2 and Fag ſitors to be freed from that great opprel- 
peg era ſion ; and therefore the Canoniſts define 
boay. BEE: them 


284 Che Parſons Counſelloꝛ: Patt p. * 


+ Dugdales f But it ſhould ſeem, that the Arch-· Del 
Mar 126. b.. cons claim theſe Synodals for their Ea, wa 
Viſitation: and the Biſhops have laid ſon) 
claim to them, but as my Author co 
ceives, withont ny. juſt reaſon, the Ar one 
Deacon and his Officers performing ti 
Labour, and undergoing the Charge. ling 
Since my firſt publiſhing of this Bool 
a learned and worthy Divine ſent me 
Book, written by a learned and ingenioſi fer 
Perſon, amonſt other things concernin 
2 Synodals, whereby he expected 1 mig 
5 receive ſome ſatisfaction concerning th 
Original and Growth of them, at who 
Candle I ſhould thankfully have lighteſ 
mine own, if it had given a clear light 
But when I came to read the Book, I found 
the Author indeavoured to prove themon 
and the ſame with the Cathedraical Duty 
whoſe reaſons to that purpoſe I can by u Ihe 
| means ſubſcribe to. | me 
Cap. Quoniam Firſt, becauſe Mr. Lindwoel, a very learn 
autem verb. ned Civilian and Canoniſt, reckoning uff 
hea Eccleſi- the onera Eccleſiaſtica, tells us, Quedam eni Jace 
fe unt qua dicuntur Epiſcopalia, inter bt uſe t 
continentur Synodaicum, Cathedraicum, &c. ia 
that it appears he conceived them two ſe tis 
25 veral and diſtinct charges. rt 
Cauſa 10. q. 3. Secondly, the Cathedraicum is by the Ct: Fir 
Quid vero & nons reſtrained not to exceed two Shil uſe 
3 _ lings, whereas anciently the Biſhops had a rl 
ond os. third part of the Offerings, and in conſide . o 
ration thereof were to repair the Churches er 
they had this payment in conſideration Cc 
the third part of the Offerings, and were br 
acquitted of the repair of the —_— lt] 
; | | ut 


. 15. ©} Law of Tythes. 


+[could never learn that the Cathedrai- 


was ever paid in England, and the rea- 


may be, becauſe the Churches in Exg- 


[have always been repaired by the Pa- 


ners by cuſtom. Now the Cathedrai- 


being limited to ewo Shillings, and 
ing upon inquiry, that the Synodals 
not confined to any certain Sum, but 
the moſt part more than two Shillings 3 _ 
xrery improbable that they are one and 
| ſame. , | 
Thirdly, the Cathedraicum is annexed to 
E Biſhop's Chair, and in recompence of 
Duty not transferred to any other; but 
x ought I could ever learn the Synodals 
me been always paid to the Arch-Dea- 
; and therefore for theſe reaſons I take 
em for ſeveral and diſtinct Duties, as 
nog ſeems to take them. | 
The ſame Author gives an Account of 
me difference that has been moved be- 
deen the Arch-Deacons and the Clergy, 
tether Procurations are due to the Arch- 
excons when the Biſhop viſits : In which 
xk the ſame Author has given his Verdict 


karly for the Arch-Deacons, and ground- 
bis Opinion upon Reaſon, Cuſtom and 
uthority. 


Firſt, his chief and only reaſon is, be. 


wk the Arch-Deacon pays his Tenths as 


ell for that Year the Biſhop viſits, as for 


te other two; and therefore he concludes 


rery reaſonable he ſhould have that for 

nick he pays Tenths. 

But I conceive there is a great miſtake 

| this Argument, for 1 am not _— | 
the 
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| the Arch-Deaconspay any Tenths fort 
Procurations, but for the Corps annex 
their Arch-Deaconries and their Juriſdi 
on; for it were againſt reaſon to ch; 
them to pay Tenths for that they eat 
drink in their Viſitations ; and the Ten 
ought to be of the clear Profit; but wid 
the Procurations are paid in Money 
ſhould ſeem Tenths are due. 
But admitting upon the valuation 
the 26 H. 8. the Procurations were val 
(for in that of 20 E. 1. they could not 
valued, not being then reduced into 
ney, nor of long after) then the Argum 


— gr cor runs no farther, than that, becauſe ü * 
mis 296. Arch-Deacon pays a Tenth part again" 
reaſon, therefore the Clergy muſt pay i t 
whole. oe 
But the reaſon againſt the Arch-DeWh 
cons in my judgment is much ſtromgq ] 
I ſhall not take upon me to examine v I 
ther their Juriſdiction be ordinary or 
legated ? I will admit Cuſtom has made Des 
in ſome meaſure ordinary, though muff 
might be ſaid againſt it; I will let that poi 
paſs unqueſtioned, but from the beginning? 
it was not ſo. But let that be as it vide 
it is clear there was no Juriſdiction anne! beg 
to Arch-Deaconries originally; the fiff d 
ſtep was over the Deacons, as ſhall | bil 
ſmhewed hereafter: It is without all doubitbe 
that Originally all Juriſdiction over ti 
Clergy was in the Biſhops, and they i! 
their own Perſons viſited the Churche plai 
within their Dioceſſes, for the firſt 60 i 
1 


Years after Chriſt- 


ap. 15. Oi Law of Tythes. 7 


Par "oh 
forth But in the Fourth Council of Toledo, 4 _— 0 


-hich was held about the 630th Year after 


iſa hriſt's Birth under Honorius. I. It was de- 
) chalareed, Epiſcopum per cunctas Diocæſes Paro- 
eat ue ſuas per ſingulos annos ire oportet 3 


> Tent 
it whe 


loney N atione ſui indigeat. But {i ih aut lan- 


nore ant aliis occupationibus implicatus id ex- 


tion Pere nequi verit, Presbyteros probabiles aut Di- 
> val ae mittat, qui & reditus Baſilicarum G- 


rrationes & Miniſtrantium vitam inqui- 
rant. 


ind for Biſhops to make Subſtitutes to in- 
quire, but the Juriſdiction ſtill reſerved to 
the Biſhop to admoniſh, examine and pu- 


4 yet in power. 


anus,  Subdiaconis & Levitis ad quem iſta 


begun with, was to inſpect the Behaviour 
of their Brother Deacons, and to give:the 
Biſhop an account of their Miſcarriages in 
the nature of a Monitor only. | 


ninationem: but ſtaid not there, but ab eis 


hat to do? not only to cat and drink, 
but ut exquirat quo unaqueque baſilica in re- 


niſh ; but here is no news of Arch-Deacons 


gertinet Miniſt eria. Et ad ipſum nunciat Epiſ- 
aum exceſſus Diaconorum : So that it ſeems; 
the petit Juriſdiction the Arch-Deacons 


cenſum 


2 Concil. Bra» 
ca. cap. 1. 


This is the firſt Commiſſion that I can 


The firſt news I hear of any thing tend - Diſtin8. 25. 
ing to any Furiſdictionem was over the — 
Deacons; for Gratian tells us, Archidia- 


The next news I hear of them is a com- Diſtio& 94. 
plaint againſt them, Quod in pleriſque locis dictum eſt. 
e ſuper Presbyteros quandam exerceant do-—- 


4 y_ 2 nn * 1 , < 
= * * . 
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cenſum exigunt , (which the Biſhops could Me m 
not do) whereupon it is commanded , Noon 
quod fint contents regularibus diſciplinis, & te. 110! 
neant propriam menſuram quam ab Epiſci i At 
eis 1 banc per parochias ſuas extr. 

T cere ſtudeant, nibil per cupiditatem & avs ita 
ritiam preſumentes. Here it appears that {Wizco! 
they had gained ſome imployment under ? 
the Biſhop over ſome certain Pariſhes, but u. 
with a limited Juriſdiction 3 they muſt MW At 
keep their Meaſures, muſt not exceed their N, 
Bounds. lery 

Hob. 16. By this it appears that the Arch- Deacon 
are meerly Subſtitutes to the Biſhop, and Wo?! 
what Authority they have is derived from ſu, 
: him, his chief Office being to viſit and nj! 
Ergo dicuntur inquire, & Epiſcopo nuntiare; and therefore ihr #; 
oculi Epiſcopi. the Biſhop takes what Cauſes he pleaſes {Wi 

| to his own Cognizance, and leaves ſome ſto th 
petit buſineſs to the determination of the B 
Arch- Deacon. This being granted, which Neura 
cannot be juſtly denied, it is againſt all Hut 
the reaſon in the World, that the Biſhop ef tt 
by eaſing of himſelf by appointing a De- 
puty Vicar or Vicegerent ſhould double the {tions 
charge upon his Clergy. | 

As for the Cuſtom alledged for this Du- Ws \ 
ty, before I give an Anſwer to it, it will 
be neceſſary co examine how the Canon W A 
Law ſtands in the point. * 9 
Cap. ut ſingula And by our own Provincial Canons | 
Eccleſjaſtica. find it is eſpecially provided, that the Arch: Wit te 
Deacons ſhould receive no Procurations, ani, 
niſi illo die quo perſcnaliter viſitant Eccleſian 
procurantem; and it goes farther, nec redemy 
tionem pro viſitatione præ ſumant. What * 


Wiz: 15. ©! Law of Tythes, 289 


e more clear? and what can this redemp- 

on mean, but Procurations in Money, as 
tow uſed ? 7 | 

And the Gloſs, to make ſtill more clear, Verbo viſita- 

ls you, for/am quia Epiſcopus eodem Anno tione. 

iſrwvit & [aſpendebat Furiſdictionem Arc bi- 

laconi, & fic Archidiaconus wult ab eis aliquid 

eo procurationis exigere quod non licet ut bie, 

I non vi ſitavit. | 46: 

And by another Canon made by Joln 

Ftratferd Archbiſhop of Canterbury and his 

7 about the Year 1345. it is ſorbid- | 

ln, Ne quis procurationem rations viſitationis Cap. Quamvis 

lotndam ab aliqua preſumat recipere Eccle- lex naturæ. 

„ niſi viſitationis officium diligenter eidem 

Imenderit, ſcrutatis perſonaliter, & inſpectis 

er ipſum cum effectu que fuerint indaganda. 

ide 4 Concil. Later. ſub Innocent. 3. ca. 33. 

the ſame purpoſe. | 

By chis Canon likewiſe there is no Pro- 

carations to be paid without perſonal Viſi- 

ation, But for the better undzrſtanding 

ok this Canon I muſt obſerve to the Reader 

that there are two other forts. of Procura- 

tons, the one by Pact or Covenant, the 

other by Cuſtom, that are no ways related Ibidem verb. 

o Viſitations, and therefore the Canon eee 

well diſtinguiſhes, ratione viſitationis. ; 
And after thac Canon has taken care 

ſor moderating the exceſſive Charge of 

the Viſicors in their Viſitations, it leaves 

it to the choice of the viſited. An in pe- 

nia quantitates ſolitæ, vel in vidtualibus vi- 

ſtantes eoſdem voluerint procurare, optionem re- 

er vamus. | | | 


v And 


: A 8 
— 
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Verb. Solet 


ſolvi. 


See Cauſa 10. in St. Pauls, London, in May 1268. ſays tt 


4 — *. this matter, Cum autem ( lays he) ratione vi 


poſs, 


— 


The Parſons 


made, that where there is a Church an 


preſentable, but within the Charge an 
Cure of the Parſon, that in that Ca 


dinaries in their Viſitations, that tam 


| feftus, tis ſub pecuniariis pænis præcipiunt re) 


| Deacons, unleſs they viſit perſonaliter al 


3 1 
a * 2 


ä a . * 
: * - * 9 N 


Counlelloꝛ: Part 

And Mr. Lindwood tells us, in thoſe day 
it was a common uſe in England, that th 
Arch-Deacon received in Money, nomi 
procurationis ſeven Shillings and fix Pence n. 
that is, eighteen Pence for himſelf and h 
Horſe, and fix Shillings for his ſix Atte 
dants and their Horſes. 

There is by the ſame Canon proviſig 


a Chappel depending of it, which is no 


there ſhall be but one Procuration fo 
both, and that he that ſhall take more 
ſhall ipſo facto be ſuſpended 4b officio 
beneficio, till he has paid double the Sun 
received to the Cathedral Church of th 
Dioceſs. | 

Laſtly, this Canon concludes with thi 
Duty of the Arch-Deacon and other Or 


Eccleſiis quam ornamentis eorum, camiterioru 
clauſuris & manſorum domibus reperientes d 


rare, Oc. l 
So it appears hy theſe Canons, that there 
are no Procurations due to the Arch 


if it be demanded, why in Perſon, and wh 
Ecclefiatim? the cloſe of this Canon tell i; 
you. 1 | 
Now you ſhall hear what Ot bobon, the 
Pope's Legate, in a National Synod hell 


ſtations procuratio debeatur, ſi quid exequati 
| vel 
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jap. 15. O; Law of Tythes. 

ricipiatur bujuſmodi ratione ceſſante, jam 
| recepti & indebiti nomen ſubiit. Cum 
ir intellexerimus quod plerique prælati pro- 

ines 4 ſubditis exigunt, licet viſitationis 

cum non impendant; nos tam Eccleſiarum 
Impmirati quam * prælatorum ſaluti conſul- * Nota. 

; providentes, diſtrictius inbibemus, ne quis 

n procurationem, que ratione viſitationis, 

uur, ab Eccleſia quacunque recipiat, niſi 

4 eidem viſitationis officium impendit; qui 

try 299 reſt ituerit, ab ingreſſu Ee- 

wig [18 ſu/ pen u. 

ts [406.6 by theſe Canons, the 

ch-Deacon, when the Biſhop viſits, ought 

it to have Procurations, but is exprefly 

bid to exact them. Now how far a 3 

uſtom ſhall prevail againſt a Canon ( I Concil. Later, 

ein ſuch Cuſtom as the Eccleſiaſtical 4. ſub Inno- 
hurts allow of forty Years continuance) 1 
dongs to the determination of the Cano- Gregory's De- 
b. And the Author tells us, Page 25. cretals, cap. ad 
m them, that that Cuſtom is faid to be 23 audi - 
jimabilis, and by conſequence inviolabi- ſuerudine cau- 
; that is, binding, Que nec divino juri con- ſa 10. g. 1. 
alicit, nec obuiat Canonicis inſtitutis. relata. . 

| could ſay much more to this purpoſe, 

tit belongs to the Canoniſts, to whom I 

ne it. 43 1 

But if the Author intend ſuch Cuſtom 

s allowable at Common Law, when he 

Canons cannot be of ſuch force as to 

nihilate and overthrow National Laws 

d Cuſtoms, F muſt grant he is therein 

ety right 3 1 

Bur in this Caſe there can be no ſuch _ 

atom; for every Cuſtom allowable at 

7 the 
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Vas electionis 
Extravagan. 
Ii. 5. de cenſi- 


bus, Cc. 


Law. 


to this queſtion ; for it is not at all move 


that Ges ill: But I preſume the Auth 


8 


liament for them. 


The Patlons Counteiloz:: Par 
the Common Law muſt have its Con 
mencement before the firſt Year of R. 
which was Anno Dom. 1189. but the D. 
cree of Pope Benedict. XII. which firſt gy 
way to commuting Procurations into Mg 
hey Volentibus, was about the Year 13; 
and Money payments in lieu thereof we 
not ſetled here in . of long time af 
ter; and therefore they cannot be claime 
by any Cuſtom or Preſcription at Comm 


For the Caſe of Proxies in Ireland, whid 
he vouches forth of Sir Fobn Davies Iril 
Reports, I conceive makes nothing at {| 


in that Caſe, whether there were a dot 
ble Proxie due, the one to the Biſhop whi 
he viſits, and another to the Arch-Dexco 


makes uſe of that Caſe to prove, that! 
curations may be due ratione viſitation 
when there is no Viſitation: And 1 we 
agree they may by Act of Parliament 
and in that Caſẽ, there are two Acts of Par 


But Sir William Capel's Caſe, vouched 
Lutterel's Caſe, may be coneeived to mak 
ſomething to this purpoſe, where the Cak 
ſhortly is, That one held his Land int 
alia by the Rent of five Shillings pro word 
caſtri; and upon Avowry for this Rent, the 
Tenant pleaded that the Caſtle was dow 
and therefore no Rent due, and upon De 
murrer adjudged againſt the Tenant ; aid 
very great reaſon, for the Rent was f. 
ſerved in reſpect of the Land, and not in 

ö reſpet 


= 


* * mm" * 4 add 4a 
* us: 
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hap. 15- Oz Law of Tythes. 
ſpe& of the Caſtle, for the reſervation 
the Rent is Reddendum inde, that is, for 
Land five Shillings annuatim pro wardo 
n; and the ſaying the Caſtle is down 
gs not anſw-er the Deber : But if the Land 
x which the Duty ariſes be evicted by a 
Wore ancient Title, the Rent is gone; ſo 
at this Caſe heing rightly underſtood, 
akes againſt the Arch-Deacons rather 
an for them; for in their Caſe the annu- 
Payment is paid for Procurations. Pro- 
rations are due, ratione viſſtationis; then Decret. Greg. 
ea che Biſhop that has the ancienter li. 2. — 
Ihr to viſit, inhibits his Deputy, and does 
1 himſelf, to whom do the wages 
long? 4 
And nate, That by the Canon Law no 
lan may preſcribe to be free from Procu- 
tions ratione wiſit at ionis. 
Here 1 could willingly end my Dif- 
wilourſe, for I doubt I haye ſaid enough to 
liſpleaſe ſome; hut na good Man qught, 
or I hope will take any offence at what 
5 been ſaid, or at what I am about to 
y; and therefore I ſhall add a ward or 
wo concerning the Arch-Deacons and 
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J they had Authority in caſe of 
t in lckneſs, or other publick Concerns, to 
pea©legate Prioſts ar * to aſſiſt them j 

; 3 an 


cad 
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and thereupon, as ſhould ſeem, they e 

tonized their great Dioceſſes into A 

Deaconries, and gave them Commiſſii « 

to viſit and inquite, and to give them | 

account of all at the end of their Viſti 

ons, as is before related 3 and the Biſhi 

_ reſerved the third Year to themſelye 

8 viſit their Churches, and thereby to info 

; | themſelves how the Arch-Deacons, th 

Diff. 94. Subſtitutes, performed their Duties, hi 

dium elt. they domineered over the Clergy, : 

were reduced to their true meaſures. Y 

have heard after upon complaint of 

oppreſſion, they and others uſed in th 

Viſitations by their exceſſive numbers 

Attendants, in one of the Councils of [ 

teran the number of their Attendants we 

8 Apoſto- limited, and by Canons of our own fs 

us Sub. Alex. ral Reſtrictions have been made againſt t 
3 1179. ca. 4. Exorbitances of Viſitors. 

Ut ſingula Ec- By one Canon in the time of Arch 

cleſiaſtica. ſhop Langton, they are commanded that 

— their Viſitations their Attendants ſhall 

Cap.cum Apo- exceed the number limited in the gene 

ſtolus. Council of Lateran (whereby an Arch 

ſhop in his Viſitation is allowed forty or 

Men and Horſes, a Biſhop twenty 


camei of thirty, Arch-Deacons five or ſeven, an Arc 
t, 776. ſub Prieſt two.) And further reſtrained i 
Alex: 3. cap. 4. Viſitors, that they ſhould invite no Body Wc 
their Viſitation-entertainments. e. 
Qusmris lex ut this did not do the work intend if in 1 
E boy in eaſing the Clergy ; therefore after ado! 
the time of Stratford Archbiſhop, by f left 
Canon before remembred it is farthgſj'he 


provided, that if any plures wiſitare * 
: {> Lt 3 , 8933 ” + , = 8 . 


+ 
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ey e Alias una die, procuratione unica in vidtu- 
o Ar vel pecunia, ad quam omnes & (ingulas 
mild; die unico viſitatas proportionabiliter faciat 
them N vribuere; prout tradunt Canones, ſit conten- 
Vines. Er: / nocte præcedente viſitationem in 
Biſid vi . ad ſumptus Rectoris 
ſelves lk Vicaris viſitandi, ſeu die viſitationis in 
o info adio fteterit, cum eiſdem veram eſtimatio- 
s, chin ſurpruum hujuſmodi in procuratione, [i 
„ He in pecunia viſitans licite duxerit exigendam, 
y, A ntare, ſeu allocare, vel pro ea in toto ſtu- 
. Yu compenſare. Ita quod nec ultra ſumptus 
of modi ſolidam procurationem in pecunia, 
in th amplius quam deductis eiſdem ſumptibus de 
bers N aaratione in pecunia exſol venda ſupererit, c 
neſumat recipere vel exigere quoviſmodo. Si 
n autem aliter fecerit, donec indebite recepta 
Mituerit, ab ingreſm Eccleſiæ noverit ſe ſuſ- 
Nm. . 6 i 
And by the before mentioned Decree of Naturalis diſ- 
(thobon it is ordered, that Biſhops and o- Poſitionis. 
tier inferiour Officers in their Viſitations, 
n ſaperflua comitiva ſeu evictionum numero, 
wl alias in expenſis gravare ſubditos non pre- 
mant ultra quantitatem & numerum det er mi- 
um in conſtitutione Innocentii Pape quarti, 
e. SY 1 50 
But Pope Benedict the XII. good Man, Vas Electionis 
nade an Edict or Conſtitution decretal, _ ſupra. 
whereby he ſetled what every Clergy-man, de _— 4 
de. ſhould pay by way of Commutation 
in lieu of their Procurations, and this was 
about the Year 1337. But the good Pope 
left in the Election of the viſited, whether 
they would pay their Procurations in Mo- 
ty or Victuals; but it was long after, as 

* V4 ſhould 


"FN 1 " * uy ev . 0 
4 . — 1 
. 
: 


ae 


* 


ſhould ſeem, before this Decree was gene- 
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rally received in England; (which makes 
me believe the Arch-Deacons were more 
moderate here than elſewhere.) For when 
Lindwood publiſhed his Provincial Canons, 
which was about the Year 1423. it was not 
generally received in England which was 
almoſt an hundred Years after. But the cer. 
tain time that Procurations here in England 
were turned into Rent, I cannot find out: 
But the effect of this innovation was, that 
when Procprations were reduced to an an- 
nual Rent, the Viſitations were degenerated 
into an Audit of Receipts, and called a Vi- 
ſitation where the Parton draws up a thing 
called a Preſentment containing (omnia C 
bene ) which by the Church-wardens is de- m 
livered to the Viſitor or his Deputy, and 
Procurations paid, and the Viſitation is W ne 
ended; when for the moſt part nothing is B 
well, or as it ſhould be : The Churches kept A 
like dwine⸗ ſtyes (beg pardan for the com: n 
ariſon, I wiſh ic were not too true) the MW tt 
loors broken up, the Windows broken ſl 
down, the Church and Buildings belonging 1 
to the Parſonage and Vicarage Houſes di- 7 
Izpidated, the Parſon Non reſident, Peus 


t 
in che Church built ſo high and Gilg;derly, | 
that the Behaviour of the Feople therein a 


ceannot be ot ſerred, Books and Ornaments 


of the Church wanting or imbezęled; and 


dens ſhould pre ſent theſe chiags, when 
themſelves are comes nitiff Th fault; 


and beſides the Churches, the Church - 
yards how are they uſed, their Pences neg: 


3 le vas 


2 
n 

ing'or im c 

it is not likely the Parſon and Church-war- | 
q 

[ 


Eceliſiarum velle conſer vare ſtatum, & ſalutem 


a 2 
hab. ; 


2 od 
” 
OILS | 
Hf $53" 
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eed; Swine rooting in them, Muck-heaps - 
thrown in them, an e and : 
other Debaucheries uſed in them, ſhame to 
. ae +551 ol 

There was complaint in the Coungil of So 10.9 1. 


| Relata eſt. 


Tiledo, Quod quidam Epiſcepi negligebant [ugs 
perocbiat Hiſitare ſingulis annis ad prædigan- 
dum O& ad confirmandos pueros, procur ations 
tamen exigebant, ac ſi Eceliſias 3 ent: quod 
ex avaritia & negligentia pracedat. There 
it was degreed in that Coungil, w b e 
catero non faciant Fpiſcopi, ſed ſalicit & di ö 
ligenter greges wiſe ent, elipiditatem quit antes, 
& nepligentiam dimittente m. 
Certainly if there was Cauſe of ſuch 
Complaint in thoſe days, there is much 
more Now. | 6 
| da not ſpeak this, as though it were 
now a Duty incumbent upon the Reverend 
Biſhops to viſit in perſon Eæcleſiatim; their 
Ape and great Imployments, and che Ca- 
non gives leave to do it by their Subſti- By che Ce 
rates the Arch-Deacons ; But if their Lord: of Ng James 


ſhips would be pleaſed to enjoyn their 4% 4s te wf 
Arch- Deacons to viſit every third * Ec- 3 


cleſatim, when their Lordſhips hold their 
triennial Viſitations, and give their Lord- 
ſhips a perſonal account how they found 
all things, it would work a great Retor- 
mationin the Miſcarriages betore-mention- 
ed; and the Arch Deacons would certainly 
be ready to obey ſuch a Command, Ne ma- 


1 2 f uam Ochobon. cap. 
Eis videantur lucris pecuniariis inbiare, quam Natureljs di 


; : poſitionit. 
animarum quærere; and then it were reaſon 


they ſhould have their Procurations that 
ear alſo. | The 


298 
See Selden's 
1 . of Heben 


279, 223, i 
224. 
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The ſame worthy Author that has 
brought me into this Diſcourſe, tells us of 


another charge by the name of Penteco- 
ftals or Whitſunday Fartbings; theſe are but 


a Charge upon ſome particular Churches, 


4 Concil. To- 
ler. c. 37. 


where by Cuſtom they have been paid, 
and ſeem to be of the nature of Offerings: 
But I have never met with any thing more 
of them, than what I have received from 
that learned Author. n 

Luaſtly, I will conclude with an acci- 
dental, but a grateful Charge, which is, 
That if the Founder or Benefactor to a 
Church, or their Poſterity, becomes ne- 


_ ceflitous, they are from the ſame Church 


to receive Relief. Si enim omnibus aliis (lays 
the Canon) neceſſitatem ſuſt inentibus wa i 
religionis intuitu in uſum res Eccleſiæ largiun- 


tur, quanto magis conſulendum eſt, quibus re- 


Tributio debetur 2 


All theſe Charges and more the ſecular 
Clergy undergoes, which takes away a con- 
ſiderable part of their Revenues. 


ah 
o 9) 2 * * * * 
9 Ra BY * n * 8 y * W 1 8 1 9 9 * N 5 N 
r 0 e 5 * N 2 2 7 * — 8 , 
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HE Canoniſts, and thoſe that are of The force of a 


differ, the Common Law is to be pre- 


CHAP. XVI. 


How far Preſcription will prevail in the 
manner of Iything, and in what Caſes 
the Parſon, Vicar, &c. ſhall be bound 
by a Modus decimandi. 


inion that ure di- Modus deci- 
Opinion that Tythes are due jure di A. he 


vino, decry all Cuſtoms and Preſcriptions % 

that either diminiſh the tenth part, or ac- Lind wood nl 
quit the whole; for in truth, no Cuſtom or Quoniam 
Preſcription can be good which is poſitive- Propter verbo 
ly againſt the Law of God, * 1 pt 
And that is the reaſon why it is fre- Co. 5:8. C. 


quently ſaid in our Law-Books, that the ſes, 46. 


Eccleſiaſtical Courts will not allow a Mo- Pyer 79. p. ag. 


dus deci mandi. 

But the Common Lawyers allow Tythes Common Lam 
to be due Jure Divino ſecundum quid, that and Cano df. 
is, quoad ſuſtentationem cleri, but not quoad oo N 
lecimam aut aliquam aliam certam partem; e 
and therefore they allow of a manner of 
Tything which diminiſheth the Quantum, 
or a Cuſtom of not Tything for this or 
that particular thing, ſo there be a ſuffici- 
ent Maintenance for the Clergy beſides : 
and of the ſame Opinion are ſome of the - 
moſt eminent School Men. And in this, Tho. Aq. Sum 
as in all other things where the Common art 1. 87 
Law, and Canon, or Eccleſiaſtical Laws 


ferred; for no Canons are of force in 2 Inſt. 652. 


England, which are contrary or repugnant 
WW | S 


cim. 408. 


E 
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to the Laws, Statutes and Cuſtoms of this 
Realm, or to the damage or hurt of the 
King's Prerogative Royal; but all other 
Canons Provincial till remain in force, 


and are confirmed by a Statute made in 


the 25th Year of H. 8. which Statute js de- 
Elaratory of the Common Law. Co. 2. 
Inſt. 658. es 1 

The difference between Cuſtom and 
Preſcription I have ſhewed before in the 


- thirteenth Chapter. 


But be fore I proceed upon this Su 4, 


I muſt heg leave of the Reader to ſay ſome- 


thing more in vindication af the Com- 
mon Law, which in this paint I conceive 
does not differ materially from the Eecleſi- 
aſtical and Civil Law; far if I do not ve- 
ry much miſtake the Cananiſts and Civili- 
ans they da at this day allow of real Com- 
poſitions in diſcharge of Tythes, that is, 
where the Parſon, Patron and Ordinary 
do by Deed agree to accept of a certain 
Sum of Money yearly, or ſe much Land 
ar ather profic in diſcharge of the Tythes 
growing and ariſing upon ſuch Lands as 
they agree for. Now what is this but a 
Modus decimandi? and a Preſcription to 
maintain this A4odus, is no more than a ſup- 


ply to prove a real compoſition, which was 


made beyond all memory and loft 3 and 
it were againſt all juſtice and reaſon, that 
if a Man ſhould be plundred of, or loſe his 
Deeds, that he ſhould thereby loſe his E- 
ſtate. And it mult neceſſarily he intend- 
ed, that every Modus decimandi that has 
time out of mind, muſt haye a 
rea- 


„„ we ey 0 oo => = Xt; Amt 
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301 
feaſonable and legal commencement, and 
muſt be intended that it began by a real 
compoſition. 
A Rent- charge eannot be created but by 
Deed; and yet it may be claimed by Pre- 
cription, ſuppoſing a Deed preceded , the 
like Law is of all Commons, c. 

Sir Thomas Ridley, a Learned Civilian, P. 181. 
in his view of the Civil and Eccleſiaſtical 
Laws, inveighs againſt Prohibitions, and 
the Common Law in caſe de modo deciman- 
4; and endeavours to infinuate to the 
Reader, that the Spiritual Courts allow 
Preferiptions de Hodo decimmandi, and that 
the Common Lawyers do the Spiritual Lindwood cap. 
Courts great wrong to affirm the con- Quoniam pro- 
tary. But he himſelf in the next prece- geen verby re- 
dent Section tells che Reader, that a Pre- Conluerudo 
ſcription eo pay leſs than a fall tenth nec præſcrip- 
part, is both againſt the Canon Law, and tio ſubat Lai- 
; tf Law 1 8 5 ſelf. Now in cos, «noon 
every Preſeription de modo decimandi, it is cr; # 
0 be Mende the rate Tythe was the full dernen 
value of the Tythe at rhe time of the cap. Quoniam 
Original Cottipolition 3 for it cannot be ut nc; e 
preſiittied that the Biſhop, Patron and Or- dine Jocortn 
dinary, Would make 4 compoſition to the quod laici mi- 
prejucliee of the Church; and if the rate nus ſolvant 
Tythe dv not now reach the value, it is quam deci- 
to be inrended that either che Tythes are pff canucke. 
improved, or elſe that Money is now be- dine introdu- 
come of leſs value, which makes the pre- ci, quia eſſet 
ſent Inequality. | | contra jus di- 

put the cafe then, that in the time of H.. C. 1125 
(for the purpoſe) the Loid of the Manor 
of Dale made a reat compoſition wich the 

| | Parſon 
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Parſon of D. that he and his Heirs for 
ever, then after would pay to the Parſon 
and his Succeſſors, five Pounds yearly, for 
the Tythes of his Demeſns ; and this com- 
poſition was confirmed by the Patron and 
Biſhop as it ought, and five Pounds was the 
full value of the Tythes at that time. I think 
it will not be denied me but this was a 
good real compoſition, and that if after- 


wards the Tythes had become of leſs year- 


ly value, the Lord of the Manor had been 
bound by tlie compoſition to pay the five 
Pound per annum. Then ſuppoſe on the 
other hand, that the Lord of the Manor 
after this compoſition being thereby en- 
couraged, made great Improvement of 
his Demeſns, by . which the Tythes are 
become of mach greater yearly 'value, or 


that Money by the diſcovery of the Wef- 


Indies (as the truth is) be become of leſs va- 
lue : Is there not then the ſame reaſon to 


bind the Parſon as to bind the Lord in the 


other caſe? which being granted, as in all 
Foes and Reaſon it muſt, and the Lord 

aving no other Evidence to make good 
his bargain but his compoſition, and thatin 


the late Wars was plundered, or his Houſe 


by accident burnt, miflaid or imbezeled; 
ſhall he therefore loſe his compoſition 
which he muſt now be forced to claim by 
Preſcription (his compoſition being loſt) 
becauſe the Tythes are of greater yearly 
value than five Pound, as the Civilians 
would have him, or ſhall he be admitted 


to maintain his Righe by the Common 


Law, I appeal to the judicious and indiffe - 


rent 


/ 


Chap. 16. Oz Lab of Tythes. 


rent Reader which is more juſt ? Now the 
Judges of the Common Law, well know. 
ing what the Judges of the Eccleſiaſtical 
Courts will do in this Caſe, and likewiſe 
that at this day there is no rate Tythe can 
come near the true value of the Tythe 
Wheat about the time theſe Compoſitions 
were made, not being perhaps above twelve 
pence or two Shillings the Quarter, and 
now for the moſt part twenty times as 
much (not becauſe Wheat is of greater 
value than it was, but becauſe Money is 
of leſs) they do in this caſe frequently 
grant Prohibitions to try whether there 
be ſuch a Cuſtom or no; and if they find 
there is no ſuch Cuſtom, they ſend the 
Cauſe back by Conſultation to the Eccleſi - 
aſtical Court, to be there determined; 
but if they find there be ſuch a Cuſtom, 
they will not truſt the Eccleſiaſtical Judge 
any more with it, but leave the Party to 
take his remedy for the Modus in the Ec- 
cleſiaſtical Court. And for the very fame 
reaſon Prohibitions are granted upon real 
Compoſitions. And by the Eccleſiaſtical 
Law Tythes are due of Minerals, Turts, 
fiſhing in the Sea, &c. which the Common 
Law denies, and therefore if Suits be in 
the Eccleſiaſtical Courts for any of theſe 
things which are due by the Spiritual, but 
not by the Common Law, the Judgesof 
the Common Law do grant Prohibitions to 
ſtay their Proceedings. 


And St. German in the Doctor and Student Lib. 2. cap.55. 
puts this Caſe, That if ic were ordained for f. 167. 4. 


a Law, that all payments of Tythes from 
| thenge- 


VP N 
6 


thenceforch ſhould ceaſe, and that every 


Cutate ſhould have a certain portion of 


Land affigned to him, or a Rent or An. 
nalty which ſhould be ſufficient for hi 
maintaihance and choſe that ſerved under 
him, or that every Houſholder ſhould give 
à certain Sum to that uſe, that this were 3 
good Law, and grounded his Opinion up. 
on this ſaying of Doctor Gerſon, a great 
„ Doctor in f Folat id dectmarum facer- 
dotibus eſt de fare Divino quatenus inde ſuſten 
tetur; fed qubad tam banc vel illam aſſigntre, 
aut alios in alios reddit rommutare poſitivi in- 
De vis exiſtet. | 
Setgen de Pe And this commuting Tyches into An: 
177, 188, 194. nual Salleries is frequently ptactiſed in the 
& Prefar. 21. Proteſtant Churches beyond Sea, as I have 
been informed. 


Preſcriptions And theſe Preſcriptions de modo deciman- 
rae. 17 ca di ate not only allowed by the ancient 


Common Laws of chis Realm, but con- 
firmed by Ac of Parliament. 
For by the Statute of 2 E. 6. It is enacted, 
That no Perſon ſhall be ſued or otherwiſe com- 
felled to yitld, give or pay any manner of 
Tjrhes, for any Manirs, Lands, Temments, &c. 
which by the Laws and Statuter of this Realm, 
or by ary Privilege er Preſcription are nit 
chargeable with the payment of any ſuch Thihes, 
of that bs diſcharged by any compuſition real. 
And having 1aid thus much in vindics 
tion of the Common Law, I ſhall proceed 
to ſhew what Preictiptions and Cuſtoms, 
de modo decimandi vel de non decimaudb are 
good and allowed at Common Law. 


Fil, 


” 


St. 2 E. 6. c. 13. 
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t IT, ſap. 16. On Law of Epthes. „ 1.200 


rery Firſt, no Lay man can preſcribe in n le may nit 


1 of anando, that is, to be diſcharged abſo- Preſcrile in 
At ely of the payment of Tythes, and to eee 
his y nothing in lieu thereof, unleſs he begin Hiſt. decim. 
ider 1 Preſcri tion in Aa Religious or Eccleſi- 409 

pive ical Perſon, and derive a Title to it by Rolls 1. 653. 
re a Ha of Parliament. 5 

up. But all Spiritual and Religious Perſons, % „ MAE] 


reat 
cer. 
fen. 
are, 
| ſits 


Biſhops, Abbots, Priors, Deans, Prebends, [rite in non 
uſons, Vicars, & c. may preſcribe in non decimando. 
kimando, and their Farmers may make uſe Winch. 6s. 
f ſuch Prefcriptions to free themſelves 8 
m the payment of Tythes. Wiacheſter 
And hence it is, that the Parſon or Vicar Caſſ. 

fone Pariſh, that hath part of his Glebe Rolls 1. 653. 
ing in another Pariſh, may Preſcribe in 2 5 
m decimando for it, that is, as hath been H 6. * 
id, to be free from the payment of any 


\ 1s 
the 
Ave 


an. anner of Tythe for it. Pans : | 
ent MW But Churchwardens who have Land be- Chuchwardens 
"n- Nuging to their Churches cannot preſcribe **: | 4 
nn decimando, becauſe they are neither 
ed, Neligious nor Spiritual Perſons. . 
m. A Pariſh or particular Town cannot pre- | 
of be in aon decimando. March. Rep. 65. 4 
cc. It hath been held that a Biſhop may pre- Rolls 1. 653. 
. ibe chat he and his Tenants for Life, 7. 
mr ears and Will, and his Copyholders have . e 


ken freed from the pay ment of Tythes; for himſelf and 
he reaſon alledged is,” becauſe it might Tunants. 
ommence by a real compoſition for the 

hole Manor. And in all Caſes where a Rolls 1. 653. 4 
piritual Perſon preſcribes in von decimando H. 4. E 
s Tenants and Farmers ſfall take the be- & 2: 45. . 
felt thereof. | | 


* | Bur- | 
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St. 27 H. 8. But if any of the Abbies, Priors, 6 
Nell, <-, that came to the Crown by the Statute 
J.. conti. 27 H. d. were diſcharged of the payme 
Hob. 309. of Tythes by Preſcription de non decima 
do, yet the Patentees of theſe Lands ſhy 
not have the benefit of ſuch Preſcriptio 
but ſhall pay Tythes. Þ 
Rolls 1.655.1.2 Neither can the Kings Patentee be fre; 
Patentee del from the payment of Tythes of thoſe Land 
9 „ Co. which che King whilſt he had them in bi 
oy, 4 94. Own hand, preſcribed to be freed from th 
dubirarur. payment of Tythes, becauſe it is a perſon; 


Brownl. 1. 31. diſcharge in the King, for the queſtion ari 


ny ſing upon Lands diſafforeſted, there migh B 
be ſeveral reaſons why he paid no Tythes 64 
firſt, becauſe the Grounds were depaſtute i Lon 

.. With Beaſts feræ nature for which no Tythe ft 

8 were due, or for that the King was no fon 

Ideo quære. bound by the Decretal Epiſtle of Pope 1" 

vid. Se den de nocent the Third, who ſetled the Parochiaf ls 

Decimis. Right of Tythes, or by reaſon the King ine 

1 being a mixt Perſon, might preſcribe in" 

nn decimands. But if the Ki preſcribe ii. 
non decimando for Lands, and grants them for 
over, the Preſentee ſhall not by ſuch Pre e 
{cription be diſcharged, nor ſhall the King dt 
be diſcharged if the fame Lands come to dat 
him again. | 

But che Kings Patentees of choſe Abby & 
Lands that came to the Crown by the Sta- of 
tute of 31 H. 8. may take advantage of a 1, 
Preſcription de non decimando in the Abbot, dt 
Prior, or other Religious Perſon by the 1 
force of that Statute, and the enjoyment . 
of the Lands ſince the diſſolution freed . ba 


from the payment of Tythes during Me- 
15 | mory, 


) 


ag) ö R 
: 
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mory, is a good Proof a Poſterjore, that 

he Abbots, Priors, &c. held the ſame diſ- 

charged from the payment of Tythes.' 

The Inhabitants of a County, Hundred 7 Cg, n 9 
or Country, as the Wilds of Kent and Suſ- eee 
kx may preſcribe not to pay Tythes of Lib, Intr. tit. 
Wood, Milk, or any other particular thing, Prohibit. 

b there be a competent Lively hood for the 80 fr Cg 
Clergy beſides. | | I. 50 c. ni 
65, 169. b. 174. 7 Roll. 1. 653. H. 10, 11, 12, 13. Hundred may 
mcribe in non Decim. for it is the Cuſtom of the County which is the 
kf Law that ever was. March rep. 25. 

But every Lay- Man may preſcribe de mo- Who may pri 
3 51 is, that ſuch a Man being fe ibe + 88 
lord of ſuch a Manner, and all thoſe whoſe Co * 
Eſtate he hath in the ſaid Mannor, have b- . 
fon the time whereof the Memory of Man Cro. El. 59g, 

z not to the contrary, had and enjoyed to 755, 784. 
his and their own uſes all the Tythes ari- 
ſing, Cc. within the ſaid Mannor paying ſo. 
much yearly to the Parſon of D. 

And a Lord of a Manor may preſcribe Cro. El. 784 
fr himſelf, and his Copyholders, for they Noy 132. 

pre ire part of the Demeſns to the Mannor; 

King er the Copyholder may preſcribe in che 
ie toll name of his Lord. 

If a Modus decimandi be to pay two things, Hob. 4 41.5; 
by two ſhillings for a Park, and a Shoulder & Modus topay 
every Buck kill'd in the Park, and all the 8 
of J Dear die or are killed up, yet notwithſtan- 
bot, ling the Preſcription holds good for the two 
che fillings, 333 WY 

zent Bur every Preſcription and Aodus muſt 05 a 

reed Wl have a Continuance, for it cannot be good 3 

Me- it one time, and aſleep at another, neither muſt nor /cep. 

renn a wiltul denial deſtroy a Modus deci- _— 
X 2 mani” 


. 
- 9 1 
— 
1 2 ns © 4G ; 
K 1 
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mandi: And it is taken for a Rule in Dr, 


Hob. 11. TLeyfield and Tiſdal's Caſe, that where no 
— for Tythes are regularly and legally due, as for 
Oy” a Houſe, &c. there can be no Modus deci. 
| mandi alledged. 

Co. 11. 162. And yet it hath been held, chat a Tythe 
Hob. 11. by Preſcription may be 2 for an Houſe, 
uae, ao. becauſe it might be due for the Land before 
bs. 1 the Houſe was built. Leo quære. 

Hob. 10) .. A Modus to pay Tythes without the view 


Rolls 1. 65 1. d. of the Parſon is not good, becauſe it con- 
16, 171% duces to fraud, and is now againſt an Ad 
ro. El. 446. , | 

Co, Sele Ga- Of Parliament. 3 

ſer, 45:5 So a Aſodus that becauſe you have paid 

More 454 your Tythe of your Cows, you have been 
freed of the Tythes of Oxen, Steers, Hey- 

fers, c. is not good; that is, to pay your 

Tythes in kind of one thing, thereby to 
free another Tythe. 

Noy 108 But where Tythe is only due by Cuſtom, 

a tenth part may be good. 

5 Co. 11). And it hath been held a void Preſcrip- 

C. L. 212. b. tion to pay a Load of Hay yearly in dif 


| Cumpberland's charge of all his Tythe Hay, that is, to 


poco Ber H. pay a part in diſcharge of the whole. 
What Preſerip- 
tions de modo 
decimandi 

are good. 


2 Lev. 70. 


c. has time out of mind repaired the 
Church, and by reaſon thereof hath been 
diſcharged of the payment of Tythes, 1s 
no good Preſcription, for the Parſon not 
being bound to repair the Church has no 
Rolls 1. 649.1, Tecompence : But if it had been, that he had 
d. 8, 9. repaired the Chancel, and in conſideration 
thereof had been freed of the payment of 


Tythes, that had been a good modus, "I 
; ; A 1 


Nate. 


as for Fiſh taken in the Sea, there leſs than 


So for a Pariſhioner to Preſcribe that he, 


* rey ; 
” * 224 5 " P * 4 n 
19 8 9 4 N 9 9 a „ 
o «EN: * * W * LR * — 
* * 7 1 od 
* 
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It hath been held a good Preſcription, Wo! and Lamb. 
that the Pariſhioner hath time out of mind Rolls 1. 648. 
wid the Tythe Wool of all the Sheep he © 69. d. 7. 
has ſhorn, though never ſo lately bought 
in, and in conſideration thereof hath been 
feed of the payment of the Tythe of thoſe 6 
he had ſold before Shereday. _ * 
It hath been held a prey" Preſcription, to 4 
have paid the tenth Fleece or Pound of 
Wool, fo there were any allowance for the 
odd Fleeces or odd weight. = Rolls 1. 649. 
It hath been adjudged a good Modus d-. 
that in conſideration the Pariſhioner hath 
horn and wound the Wool, to be free of 
paying Tythesof the Neckings and Birlings | 
without fraud. | Rolls 1. 652, 
| It is a good Preſcription, that the Pariſhi- 5+ + 
to oner hath time out of mind paid a halfpe- 
* ny for every Lamb ſold before May day ; 
an but if the Pariſhioner ſell his Lambs frau- 
i WW dulently a few days before May-day, on pur- 
o. WI ole to defraud the Parſon, &c. it is no PE 
. Wl 200d diſcharge. Marſh. 79. 
on. 5 Preſcription to pay wool in kind, if 
kept till Clipping day, but if fold before, to 
pay a half-peny a Fleece, as Mr. Marſh re- 
ports, was held no good Preſcription, tamen 
nere. - Birr Corn. 
1 It hath been held a good Modus, that in More 474. 
„ IJ conſideration thatthePariſhioner hath mow. I. ttel. Rep. 3 r. 
o ed, reaped and ſhockt the Corn, and paid Ou rey 
| his Tythe in the ſhock, that he hath been 
. ireed ofthe payment of any Tythes of the 
e I Rakings; but as Sir Edw. Coke ſays, there 
needs no Modus as to Rakings without 
2s „ To 


310 
Rolls 1. 648. 
b. 6. 


Rolls 1, 650. 
d. 11. 


Wood. 
Rolls 1. 648. 
b. 7. | 


Calves and 
| Atl E. a 


Rolls 1. 648. 
| 8 


Rolls 1. 65 71. 8 


peny a piece, and if he fell any Calf to pay 


9. and the labour of milking and making into 


85 But it is NO good Modus to pay for every 


The . Parſons. Caun dello: : Par 11, 
To Preſcribe to have paid the Tenth 
Sheaf or Shock as it falls out, is no good 
Preſcription to free the Pariſhioner of any 
_ Tythe, it being no more than i; 
ue. Ho 
A Modus that in conſideration, that the 
Pariſhioner hath ſowed, reapt, bound and 
ſet up the Corn one year to be free from 
the payment of Herbage the next year 
of the ſame Land, was held good, Tama 
quære. 5 | 
But it is no good conſideration, that in 
conſideration the Pariſhioner has plowed, 
ſowed, mowed, cockt and ſet out the Tythes | 
of part, that therefore he ſhould bs freed of n 


paying Tythes of a ſmall parcel leſt ſtand: Balk 
yy _ 
0 


A Man may preſcribe to pay the Tenth 
Acre or Rood of Wood ſtanding, and the be 
Parſon, & c. cut it himſelf, as is uſed in ſome 
parts of Lincolnſuire. ' | | 

It hath been held a good Modus to pay WI” 
one Calf at ſeven, and it under, a half Ci 


the tenth part of the price; and it hath been 
held a good Modus to pay Tythe Cheeſe he] 
from May day till Michas/mas to be diſchar- | 
ed of the whole Tythe of the Cows; and MI”* 
no Tythe is due for Chee ſe hut by Cuſtom, of 


Cheele is added, whereas nothing but the 
Tythe of milk is due by Law. 


Milch · Com two pence, and for every Calf 
one peny, in diſcharge of the Tythes of 
all other Cattel; but it is a good 9 501 
2 25 © 8 1 . | 25 for 


'Mhap. 16. Oz Law ot Tpthes. 31 

xr the Calves and Milk only; fo a 4 

to pay a Tythe Calf in ſatisfaction of | 

Wc Tyche of all manner of Cattle is not Rolls 1. 651. 
vod. 18. 

'A Modus to pay thirty Eggs in Lent in Egg. 

faction of all the Tythe of Eggs has Rolls 1. 648. 

zen held a good Modus. wok. 

It is a good Modus that the Parſon time Lani in lieu of 

ut of mind hath had ſo much, or ſuch a Dehes. 

jarcel of Meadow or Land in ſatisfaction 2 I. 649. 


it in Ind diſcharge of all the Tythes of Hay, &c. Ceo. El. 589. 
ved, aiſing upon ſuch Land. 8 E. 4 14.2... 
thez tt is no good Modus to be free from the Heaalands, 

d of MWizyment of Tyche Hay ariſing upon Hades, Balle, &c. and 


Balks, Greenſlips, or Doals eaten by Beaſts þ nc cc. 4 
of the Plow, in regard the Pariſhioner hath 22 ; 
ow'd, mown, reapt, ſhockt and prepared © 
the Corn, &c. But the contray hath been 
held, Ideo quære. 4 | 

But in conſideration that the Pariſhio- Hetiy 147. 
ner hath made the Graſs growing in ſuch a 


4 ; 
1 Cloſe, and then paid the Tythe of it, he 
y lach been free of the payment of the 


n yches of the Balks and Hades, has been 
o bheld good. | | . 
F- It is not a good Modus that the Pariſhio- * 7. 659. 
j eerhaving ſpenc all his Hay upon the Beafts ** 73: 
of the Plough, that therefore he ſhould be 
fee from payment of Tythe Hay. | | 
; But a Adodus that in. conſideration the Rolls 650. d. 
Pariſhioner hath cut, dried and ſhocke the 13. 
Corn, he hath been freed: from the pay- 
ment of Tythe Hay, has been held a good 
Preſcription. oo | 
A Modus that the Pariſhioner. hath time 
out of mind got Ruſhes and ſtrewed the 
15 =" 4 Church, 
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| Noy 31. Church, and in conſideration thereof hat 
been diſcharged of the payment of Tyth, 


Cro. El. 276. Hay, has been adjudged no good Mad, MW Ho! 

* but if it had been to ſtrew the Parſon I 

Seat, or to deliver ſtraw to the Parſon be | 

to ſtrew the Church, had been a go ling 

— © V wit 

Syderf. 258. But a, Modus to pay to the Dean ani j 

* Chapter. though Spiritual Perſons and Lot the 

of the Manor, is not a good diſcharge i but 

| reo. ER 

Rolls r. 647. A nd it hath been held a good Modus, tha du 
yy 4 3»+ in conſideration the Pariſhioner has made 

Gag. d. 3, 4. the Hay into Grafs-cocks, that therefore an 

Hetly 133. hie hath heen diſcharged of the Tythe o an 
Hob 250'.” the Aftermath; but Sir Edward Coke de- is 

rn clares for Law, that there needs no Modu i 
Fr oe. to be alledged, but that Aftermath is of itil 

2. Inſt. 652. ſelf freed from the payment of Tythes, Ml ic 

and fol take it the Law is held at this day. WW lit 

Bees, ; A Afodas to pay the tenth part of all the P 

Rolls 1. 652, Hony and Wax of Bees killed, has been 1 

| 4. 15- bheld à good Modus for the Tythe of Bees. 1 

| But there have been ſome Opinions, that F 

there is no Tythe due by the Law for Bees MW I 

becauſe they are feræ nature. But neverthe. WM 

leſs both by Cuſtom and Canon they may 

be Tythable, and fo they are in moſt pla: | 

Herbage. A Cuſtom or Preſcription to pay no 

Sallie. 2 — 1 Tythe for the Herbage of Beaſts bred up | 


More gog, - for the Plow and Pail hath been allowed to 
s be a good cuſtom : but of this ſee more be- 
fore in the fifth Chapter. "© 

It i; no good Modus that the Owner of 
the Land hath paid all his Tythe 85 ba 


3 * * 
N 
* 


art [] 
f hatl 
Tythe 


2 


ar ſon 
arſon 


800 


1 anc 


Lords 


ſcription is gone. 
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Cattel there depaſtured, therefore to be Gueft-Herſes. - 
free of the Tythe Herhage for Gueſt- Roll 1. 650.9. 


Horſes. | 9 855 * 
It hath been held that no Tythes ſhall Ewe. 
be paid for the Fewel ſpent in the dwel- More 909. 


ling Houſes in the ſame Pariſh it grew, 


without alledging any Modus at all. 
But it ſhould ſeem that in this laſt Caſe Cro. Car. 2 
there needs no Modus at all to be alledged, Norton 8 
but that for the Fewel ſpent in the Owners (ir 1 C. B. 
Houſe in the ſame Pariſh, there is no Tythe | 
due of common right. Ideo quere. 5 
If a Man preſcribe to pay ſix ſhillings , 
and eight pence, for all the Tythes ariſing Rolls 1.657. e. 
and happening in fuch a Park, and the Park 1 and 4. | 
is diſparkt and turned to Tillage, the Pre- — y< 72 
ue ; | . B. R. Hob- 39 
But if in this caſe he had made his Pre- Hutton. 58. 
ſeription, that in conſideration of ſix ſhil- 
lings and eight pence yearly paid to the 
Parſon, &c. he had been freed of all the 
Tythes ariſing upon ſix hundred Acres of 
Land, called D. Park, this had been a good 
0 ption, and ſhould have freed the 
ark. 
So if the Preſcription of a Park have 
been to pay ſix ſhillings and eight pence, 
and a Shoulder of every Buck killed in the 
Park, in diſcharge of all Tythes ariſing Rolls 1. 652» 
within the fame, in this caſe, though the e. 5: _ 
Park be diſparked, and no Deer left, yet — 
the Modus remains, and ſhall diſcharge the Reynel. : 
whole Tythe. | | M. 20 Ja. BR. 
And it has been held a good Modus to M. 10 Jac. 10 
give a Buck and a Doe yearly to the Re- 64. B. M 
or, &c. in diſcharge of all the Tythes 
; „ $91 5 Fa ariſing 


* 


Rolls 1. 651. 
Ee, I. | 


2 Inſt, 490: 


Rolls x. 651. 


fere nature; and it ſhall hold though the 


_ ariſing upon ſuch a Farm, this ſhall only 


Land, and converts the fame to Tillage, 
or into a Hop- yard, he ſhall pay Tythes 
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ariſing within the Park, although they be 


Park be diſparked. | 
But if the Modus have been only for 
the Herbage of the Park, and if it be 
diſparked and fown with Corn the Modu; 
is gone. | 
If a Parſon, c. have had an Acre or 
Piece of Meadow Ground time out of 
mind, in diſcharge of all the Tythe Hay 


diſcharge the Hay upon the ancient Mea- 
dowing, and not the Hay of Ground con- 
verted from Paſture or Tillage to Mez- 
dowing. | : 

But if one have a Modus for all the De- 
meſn of his Mannor, and ere& a new 
Mill, this ſhall be comprehended with- 
in the Modus and ſhall not pay any 
'Tythe. Boe | 

But if a Man have a Modus for all the 
Hay and Graſs upon twenty Acres of 


thereof: So it appears a great difference mo! 


where the Modus goes to all manner of Ho 
Tythes in general, and where to particu- be. 
lar Tythes. 5 


Z Where a M- Where a Modus is Alledged to pay a 
dus to the-Kigar certain Sum to the Vicar in diſcharge of 
ſhall d ſeharge any Tythes due to the Parſon, this being 


againſt the- 
to Parſon, and 
ce converſo. 
t More 90. 

Cokes Select 
Ciaſes 37. 


was held. in the Cafe of Pool and Reyneis 


a a diſpute of the Right between two Cler- 


y-Men, ought. to be determined in the 
Ecclefiaftical Court, but it ſeems to bea 
god Modus as to the Patiſhioner, and ſo it 


in 


CO WD * * 
N - ET 9 
- 7 * 
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1 in the Kings Bench.“ Mich. 10 Fac. But Cro. El. 137. 
be Ir. mare reports a Caſs to be adjudged Hutton 57. 
the H. 18 Fac. B. R. that it was no good Modus, 3 ” 1 2 
fo. ind that Henden vouched one Benk's Caſe Rate ro the Vi 
15 o be adjudged accardingly. Ideo quære. car for Tythes 
4 But it ſeems a good Modus, for this being ln fo the Par- 
46% originally a Modus between the Parſon and!“ 

— Wexithioner, the Vicar might be endowed 

eich the Modus; but this muſt be intended 

2 ſo where the endowment is time out of 

Y mind, and not to be produced, or where 

1) Ie Vicar hath it ſpecially in his endow- 


ment. | | 
A payment to the Parſon by Cuſtom A elberton 86. 
. nay be good againſt the View? | e ee 
| But to pay a Rate to the Pariſh Clerk Leonard. 1.94. 
& Wino diſcharge of Tythes againſt the Cre. El. 77. 
b Parfon or Vicar, unleſs the Parſon be bound 2 
h Cuſtom to find the Pariſh Clerk, nor Child, M. 
) gs. Modus to the Parſon a good diſcharge 14 Jac. B. R. 
gainſt the Vicar. Secus if there be a recom- . 
e eence. Cro. EI. 136. 5 hy 
a And fo having ſhewed whar Preſeripti- 
ons de modo derimandi, and de non deciman- 
, are good and allowable at the Com- 
A {on Law, in the nexe place I ſhall ſhew 
„bow a mods decimeand; or Preſcription may 
be deſtroyed or lol. e e 


— 
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CHAP. XVI. 
How a Modus decimandi or Preſeripti 


on may be leſt or deſtroyed. by N 
m—_ I 9 F a Man have a Modus for a Mill, which ed 
What Matte» 1 is removed of neceſſity to a new place, P. 


will defirey a becauſe the Water invito has changed is G. 
Modus. Courſe, here though the Mill be removed, 
the Modus remains. 
But if the Owner of ſuch a Mill ſhall of 
his own accord, and without any cauſe of 
neceſſity remove his Mill to a new place, in 

ES this caſe he ſhall loſe his Modus. 

Rolls 1. 652. If a Man have a Modus decimandi for two 

f. 2. Meſſuages and two Mills to pay twenty 

ſhillings per annum, and he erects a new 
Mill in one of the Meſſuages, the Modu: 
ſhall not extend to free the new Mill. 
: —— verſ. There have been Opinions that Unity 

F. 41 El. B. R. Of Poſſeſſion, that is, to have Fee-ſimple in 

| the Rectory, and likewiſe in the Land to 
which the Modu: is annexed, ſhould deſtroy 
| 2 Preſcription or Modus decimandi. 

Sir Jahn Hollis But if a Man have four Water Corn: 
1 T. 9 Jac. Mills, for which he hath time out of mind 
2 paid a Modus of four ſhillings per annum, 

and pulls down one of them, yet the A- 
dus remains, and he ſhall ſtill pay the four 
ſhillings. e 


CHAP. 
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Ip 28. ©2 Law of Tythes, 


CHAP. XVII. 


By what Conveyances, and by what 
Names Tythes may be granted, convey- 
ed, demiſed, &c. and what Demiſes 

ce Ml Parſons and Ficars may make of their 
is Glebe and Tythes. | 


ed, | 0 
| Egularly Tythes at this day cannot be Stiles 261. 

| 4 2 Zy wh Cox- 
0 R granted or demiſed but by Deed in Samos Hebes 


Writing under Hand and Seal, or by mat- i pf. 
er of a higher nature, as Fines, Recove- Hungerford 
ries, &'c. But in ſuch cafes, as they are ver. Haw land- 
become Lay-Fee they may be deviſed by * 36 El. ro. 
will in writing as Lambs may; but they 8 
mnot be granted by Copy of a Court- 8 
Roll, becauſe they cannot be parcel of a 
Mannor. | | 

But Tythes cannot be coveyed or demi- 
ed by any parol Agreement, unleſs it 2 
o the Owner of the Land for one year by ward. P. 31. 
ay of Retainer: * And ſome Opinions E.. ro. 17. b. 


ave . chat it i . RB. 
e been, it is good for more years Noy 89. 


deo quære. | Cro. Jac. 137. 


Hetley 3. 
ughes 233» Bellamy verſ. Bapthorp. M. 2 Car. ro. 179. H. f. Co. 
35. 4. * Yelverton 94, 95. Latch 176. Noy 81. 121. , Velverton 
4% 95. Brown 2. 11. Ideo quere. | 


Tythes impropriate are at this day by 
he ſeveral Statutes of diſſolution become 
fee, and will paſs by the name of He- 
ditaments; but by the Grant of a a 
0 0 
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Stat. 32 H. 8. 
cap. To 
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of Tythes, the Tythes belonging to a Re. 
Rory will not paſs _ | 

There have been ſome Opinions that 
Man may without Deed ſell his Tythes to 


the Land-holder for more years than one, 


but not leaſe them without Deed. 

Tythes impropriate may be paſt from 
one to another by Deeds of Bargain and 
Sale, inrolled according to the Statute of 
27 H. 8. they may be transferred in uf: 
upon good conſideration by Deeds of Co. 
venant to ſtand ſeiſed, or by Fines or Com- 
mon Recoveries, and may be ſued for by 


Writs of Aſſize, of Novel Diſſeſin, Writs 
of Entry, Writs of Right, or other real 


Actions, or by Zjectione firme: 

But upon a Leaſe for Lives of Tythes 
no Rent can be reſerved to be recovered at 
or by the Common Law, for no Action of 
Debt will lie, or Diſtreſs can be taken, G 
ubi non eſt remedium, ibi non eſt jus. 

But upon a Demiſe of Tytlies for years 


a Rent may be reſerved, becauſe an Action 
of Debt will lie upon ſuch Leaſe upon che 


Contract. 


GHAP- 


ears 
tion 
the 


\p 
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CHAP. XX. 


What barren 123 are free from the 
payment of Dibes within the Statute of 
2 E. 6. Cap. 13. ge 


N the Statute of 2 E. 6. there is a Proviſo 2 Ed. 6, ca. 13 
to this effect: | | TR 
That all ſuch barren Heath or waſt Ground, 
tber than ſuch as be diſcharged from the pay- 
ment of Tythes by AF of Parliament, which 
before this time bave lain harren and paid 
w Tythes by reaſon of the ſame Barrenneſs, 
and now be, or hereafter ſhall be improved and 
corverted into arable Ground or Meadow, ſhall 
from henceforth after the end and term of 
ſeven years next after ſuch Improvement fully 
ended and determined, pay Tythe of Corn and 
Hay growing upon the ſame, any thing in 
this Act to the comrary in any wiſe notwitb- 
fanding. | 8 
This Clauſe was added for the encou- 
agement of Tillage and improvement of 
Lands by Water or otherwiſe and there- 
fore though here be no words of diſcharge: 
ofthe payment of Tythes, during the firſt 
ſeren years, yet by a reaſonable intendment, 
the ſame ſhall be diſcharged from the pay- 2 Inft. 656. 
ment of Corn and Hay, for the firſt ſeven Dyer 170. b. 
years after the improvement; and that is ** 5: 
proved by the ſubſequent Clauſe, whereby 
it is provided. | 


That 
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Plowd. 204. a. That if any ſuch barren waſte or Heath 
396. b. Ground hath before this time been charged with 

the payment of any Tythes, and that the ſame 
be hereafter improved and converted into Arg- 
Ble or Meadow, that then the Owner or Owner; 
thereof ſhall during the ſeven years next follow. 
ing from and after the ſame Improvement, pay 
ſuch kind of Tythes as was paid for the ſame 
before the ſaid Improvement, any thing in this 
Act, &c. e 


So that it appears plainly by this Frets 
that ir was the intent of the makers of this 
Law only to free theſe improved Lands 

from the payment of ſuch Tythes as were 
. by the improvement, which muſt 

Hay or Corn and no other. 

Nexr, fuppoſe a Man have barren Lands 
within this Law, which are free from the 
payment of Tythes by Prefcription, real 
Compoſition, &c. It ſhould ſeem by the 
penning of the aforeſaid Proviſo, that he 
ſhould pay Tythes for the ſame after the rut 

ſeven years, this Proviſo only providing for , 10 
ſuch Lands as are freed by Aa of Parl. 50 
. + . Wicpl 

But that doubt ſeems cleared by the next 


precedent Proviſo in this very Act, whereby «ip 
it is provided. | tl L: 
Broq 


That no Perſon ſhall be ſued or otherwiſe con- Wo. 11 
pelled to yield, give or pay any manner of Tythes beca 
for any Mannors, Lands, Tenements or Heredi. le. 
raments, which by the Laws and Statutes of Vica 

bis Realm, or by any Priviledge or Preſcription, I il h 
are not chargeable with the payment of * 
+> uc 
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ach Tythes, or that be diſcharged by any Connpo- 
jon re | 
So that this Proviſo preſerves all former 
egal diſcharges. EG 6 

But the great qui upon this Law is, 
at ſhall be ſaid co be bacren Heath or 
mſte Ground within this Law, and Sir 
Eward Coke defines barren Lands in theſe 
Words. = A. 

Terra ſterilis eft terra infæcunda nullum fe- 2 Toft. 65. 
ms fructum. But that definition will not 656. 
hold in this Caſe, for it does appear by the 
kcond Proviſo, that ſuch barren Lands are 
intended that are barren quoad Agriculturam, J 
that is, ſuch barren Heath or waſte Ground Dyer 170. p. 3. 
that of its own nature, without improve- my Ent- 462g 
ment by Lime, Marle, Manure, Cc. will ©” 
ot being forth Corn or Hay. 

But if the Ground be not fit for Tillage, 6 E. 6. per 
yet if it be not ſaapte natura barren, it is Bendloes. 
not within this Law. As if a Wood be ſtub- In J C 
bed and grubb'd up, and made fit for the , 22 
Plough, and reduced to Tillage, it ſhall pay Houghton: 
Tythes preſently ; for Wood-ground is Ter- 
a fertilis & fæcunda. | n 

So if Mariſh, Meadow or other Land by 2 Inſt. 656. 
neglecting to ſcower the Trenches or Sew- More 909. 
ers, or by ſudden inundation be drowned ; 
or if by ill husbandry or negligence fer- 
tl Land be be over- run with Gorſs, Whins, © 
Broom, Fern, Buſhes, Briers, ec. yet they 
ſhall not have the benefit of this Prowiſe, 
becauſe of their own natures, they are fer- 
tile and apt for Tillage, and the Parſon, 
Vicar, &c. ſhall not loſe his Tythe by the 
i husbandry of the Pariſhip ner. 

i * 17 
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I Lands were barren Heath or waſte 
Ground at the time of the making of thi 
Act, and were improved, and had or might 
Co. 10. 86. b. have had the benefit of this Law, and af 
Co. 6. 18. . ter return to their -barrennefs, the Owne 
of ſuch Lands, ſhalb net have the benefit of 
this Law a ſecond time upon a fecond in 
provement 3 but I take the Law to be o 
therwiſe, if the Lands had been improve 
before the time of the making this Lay, 
and were then become: barren: again, for 
there I take it, upon a new improvement 
the Owner of ſuch. Lands, ſhall: have the 
benefit of this Law. 

More 430. Mariſh Lands new gained from the Seas, 
3 Bulſt. 165. and Fen Lands gained from the freſh wa- 
ters bydraining, banking, &c. are not with- 
in the meaning of this Law to be freed 
from the payment of Tythes, during the | 

firſt ſeven years after the gaining. 
But the Determination of this point, j 


3 2 7 
% 


which is or which is not barren Land with- 
in this Statute, commonly falls out to be 
determined by common Jurors, which not. I pa 
withſtanding the Direction of the Judge 


are ſeldom ſo favourable to the Church as b 
they ought. | be 


„„ This proviſo only charges the payment 
_ +3 * ay: of Corn and Hoy aſide the ſeven years 50 
confirmed by the and the ſecond Proviſo provides only for the I th 
Starure of 2 E. payment of ſuch like Tythes as were for 
perry © " mecly paid before the Improvement, for I I 
Quia quid ma- the firſt ſeven years after the Improvement, 
ledickimis. and makes no proviſion for the payment, 
Cap. mn of other Tythes, fave Corn and Hay, after WW f 
dennabilii. the ſeven years: So that it may ſeem » s 

X imply 


Ph 
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imply a diſcharge of all Tythes, but Corn Cap. Quniam 1 
ind Hay after the ſeven years: But to this . Cap. 5 

H anſwer, that there being ſeveral Laws TOO — 
doch Statute and Canon, made formerly : 

for the due payment of Tythes, and no ne- 

rative words in this Act, it ſhall not abro- 

gate thoſe Laws to the prejudice” of the 


Church by implication. 


— — Am. a — 


CHAP. XX. 
What a real Compoſition is, and in what 


Caſes Lands ſhall be freed of the pay- 
ment of Tythes by ſuch 239 


real. W 
th. 1 whiclt we call a real Compo- ra w_ W 
) „ ſttion is, where the preſent Incum- ,,., e 
not. bent of any Church, together with his aud whar it i. 


doe Patron and Ordinary do agree by Deed 
Td under their Hands and Seals, or by Fine 
in the Kings Court, that ſuch Lands ſhalt 
be freed and diſcharged of the payment 
of all manner of Tythes for ever, paying 
ſome annual payment, or doing ſome other 
thing to the eaſe, profit or advantage of 
Ml ie Parſon or Vicar, &c. to whom the 
Tythes did belong. And theſe real Com. ( 


nt « | . 1 40 | My 18 2 
arts poſitions have ever been held and allowed , Tf r 


hers in England to be a good diſcharge of Dot. & Stud. 


” the payment of Tythes : And from theſe 1. 2. cap. 35. f. ö 
„val Compoſitions it, is intended, all Pre- ut 9 
Ply Y xz feriptions .v 


Vide Lindw. 
cap. Quoniam 
"—_ verbo 
Redemptionem, 
Upon this 
matter. 


Hob. 176. 


"Y : , 5 _ * 3 
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riſe and beginning, though I doubt moſt at 

this day have grown up from the negli- 
ence and careleſneſs of the Clergy them. 
elves. 


And ſuch Com poſitions may be made 


by the Pariſhioner alone without the Px 
tron and Ordinary, but it then binds only 
for the Life of the Incumbent, and will be 
avoided by his Reſignation, Deprivation, 
or being abſent eighty days in a year, from 
his Cure, if he have Cure of Souls. 

But it ſeems ſome of the Canoniſts and 
Civilians are of Opinion, that all Compo- 
ſitions between the Lay and Clergy to be 
diſcharged wholly of payment of Tythes, 
or to pay leſs in recompence than the full 
value, are invalid, but otherwiſe between 
Clergy-men 3 = by che Common Law, 
which muſt govern here, there is no ſuch 
difference allowed, but all real Compoſiti- 
ons made as aforeſaid are good and valid, 
- But note, That no Compoſition made by 


Parol or Word of Mouth only, and not 


reduced into Writing under Hand and Sal, 
is binding atall, unleſs ic be upon Record 
as by Fine, & c. 

But I conceive at this day no real Com- 


Poſition can be made to bind the Succeſſor 


of the Parſon or Vicar that makes the 


{ame, for they are now reſtrained by the 
Statuce of 13 Eliz. To make any Grants other 


13E. cap. 10. than fur twenty one years, or for three Lives, 


with the other qualifications mentioned in the 


5 


80 


The Parſons Counſello2 : Part Il. 
ſoriptions de modo decimandi firſt took their 


Chap. 20. Oz Law of Tythes; 
So that it ſeems clear to me, that Parſons 
and Vicars at this day, notwithſtanding 
the confirmation of the Patron and Ordi- 
nary, cannot charge their Benefices or any 


w ching belonging to them, other than for 

e wenty one years or three Lives as aforeſaid, 

16 and that only by Leaſes confirmed by Pa- 

i» MM fron and Ordinary of things uſually demi- - 
l, i ſed; whereupon the accuſtomed yearly 11 
om gent or more is reſerved. | 

a So that what has been ſaid concerni 

1. val Compoſitions is only to be intend 

— of ſuch as were made before that and othec 


latter Statutes; for I take it a real Compoſi- 
fal don at this day will only bind the Parſon 
ul 1 himſelf, whilſt he is Parſon Reſident, and 
ſerving the Cure, quod nots. | Y 
2 And it hath been held, that if there be More 91g. 
7 two Proprietors or Farmers of Tythes, that 
' Wl an Agreement wich the one ſhall bind his 
b Companion. | os 5 | 
J The Canon Law allows a Compoſition Lind wood e. 
t with Lay- Men for Tythes received, but — 
d not for Tythes to come. a 3 
e See a Decretal of Alexanner the Third, Greg. Decret: 
whereby the Pope confirms Compoſitions 1. 1. 445.c. 2. 

. betwixe Clergy-Men. Statwizgue. 


326 The'Parſons Counkello:: Part 17 
1 7 Part 
*. G E- 
EE VF 17 3 ; 
8 « . 2 14 „ ' - N - "Þ 4 
f 334 wit 35 4 . 5.8.12 wat ws 
0 4 4 6 4 , | - | 7 A ] ) ; N * | ; &_ $# l 7 
* 3.4 4 0 0 0 — > 
S | 4 1 2 - PR ; WY F 4 Ty 1 | * 5 — n 1 y 


What Monaſtery Lands are, or way be 
ien the poyurent of Lubes, | 


8 T is without diſpute, that none of the 
188. Stat. 1 Abby and Priory Lands, that came to 
27H. 8.c. 28. the Crown by the Statute of 27 H. 8. ot 


La bel, before, are freed or diſcharged of the pay. 


bed From pay- ment of Tythes by the Statute of 31 H. 8. 
ä 8. or by any other Law or Act of 


But in the Statute of 27 H. 8. there was not 
a Proviſo, that notwithftandmg that Ad MW Þ 
the King might by his Letters Patents un- one 
der the great Seal of Englund continue any 
of the ſaid Monaſteries, and that 'Proviſo 
is left out of all the modern Prints, only R-. ba 
Pal in his abridging of that Statute makes Wl 4b 
ſome mention of it, FOX - 
+ Now the Reader muſt obſerve once for WM Ls 
all, that all Monafteries under two hun- bs 
dred pounds per avnum were to have been Ml 24 
diffolved by the Statute of 27 H. 8. and 7. 
ate therefore uſually called the ſmaller Ab- Il 71 
bies, and thoſe of two hundred pounds a MW n« 
year and upwards were not diſſolved till be 
the 31ſt. year of H. 8. and are commonly WW ': 
called the great Abbes. 
And upon theſe two Statutes this Caſe 
jately hapned in the Exchequer Chamber 
between Walllate Farmer of the Rectory h 
of Utoxator in the County of Stafford to the c 
Dean of Windſor, and Wilſhew Owner o the 
J.. d dt arm 


1 71 


at * * 1 add. 
8 * 5 : Ts 4 * 
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wy 


um in that Pariſh, that was parcel of the 
fſeflions of the Abby of Croxden in the 
me County, which was one of the ſmall 
\bbeys, and of the Ciſtertian Order; which 
Order was freed of the payment of Tythes, 
1; ſhall be ſhewed hereafter, and this Ab- 
by was diſcovered by the Defendant Wil- 
hw to be continued by Letters Patents un- 


ie to Miter the great Seal of England, and fo not 
3. or Miiſolved till the Statute of 31 H. 8. where- 
pay- {Whipon the Defendant was diſmiſſed, and the ; 
1. . ¶ court clearly held the Lands diſcharged of 31 H.8. c. 13. 
t of N ayment of Tythesby the Statute of 31 H. 


8, I mention this Caſe for the ſingularity, 
not for any nicety in the Learning of it. 

* the Statute of 31 H. 8. before menti- 31 H. 8. c. 8. 
0 | 


un- there is a Clauſe to this effect. 

i 12 v3 

viſo That the King and his Patentees, which then The Clauſe of 
Re I bad, or then after ſhould have any Monaſt eries, 31 H. 8. that 


es dbbatbies, Priories, Nunneries, Colleges, Hoſ- ane 
Pals, Houſes of Friars, &c, or any Manor. 
Lands, &c. which did belong to them, ſhould 

have, hold, retain, keep and enjoy the ſaid 
Mannors, &c. according to their Estates awd 

Titles diſcharged and atquitted of the payment of 

Ththes as Free and in as large and ample man- 

ner as the fad Abbots, &c. or any of them had, 

beld, occupied, poſſeſſ ed, uſed, retained or enjoyed 

the ſame, or any part thereof at the days of their 


diſſolution. 

And the Reader is to obſerve, that the 
Abbots, &c. at the time of their diſſolution 
held their Lands diſcharged four manner 
of legal and regular ways, which were 
allowed by the Laws of this Realm, to wit, 


328 The Parſons Counſelloz : Part Il 
Hob. 297 . By the Bulls of Popes. 2. By real 
a 


290. Compoſitions with the Parſon, c. Patron 
and Ordinary. 3. By Preſcription. And ,, 
By Order. 


But there is another ſort of diſcharge, 
though not a legal one, has been allowed 
in this Caſe to make a fifth ſort of diſcharge, 
and that is perpetpal unity, where the Ab 
bot has had the Rectory of any Church 
and Lands in the ſame Pariſh time out of 
mind, which have been held free from the 
payment of Tythes by all the time of me. 
mory ; and of theſe ſeveral diſcharges I wil 
ſpeak in order. , 
And firſt of diſcharges by the Popes 
Bulls it is to be underſtood, that when the 
Pope uſurped a power over the Clergy 
here in England, he did at his pleaſure grant 
Exemptions to this or that Abby, or to 
whom elſe he pleaſed to be freed from the 
Payment of Tyrhes which was allowed as 
a good. diſcharge againſt the Parſons and 
Vicars, who in many places ſuffer by theſe 
Bulls to ani day, theſe Bulls being turned 
into Preſcriptions, &c. 
[mag Compeſiti® The ſecond ſort of diſcharges was by real 
I. Compolitions between the Parſon or Vi Wl aft 
car, and the Abbots, Priors, & c. confirm Wl Pre 
ed by Patron and Ordinary; of theſe we Ia 
have ſpoken at large before in the twentieth Wl an 
Chapter, and therefore ſhall not repeat it, ¶ do 
but paſs to tlie third fort of diſcharges, 
The third fort of diſcharges is by Pre- ¶ thi 
ſcription, of which we have likewiſe {po Il at 
ken at large before in the ſixteenth Chap» Il vit 
dE oY b 


t II. 


Y ad at ae 
9 1 (1 l 
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Chap. 21. O Law of Tythes. 

I ſhall only obſerye to to the Reader again 
in this place, that the Abbots, Priors, and 
other Nee perſons might preſcribe ge- 
nerally to be free from the payment, or to 
be diſcharged of the payment of Tythes 
without any recompence to the Parſon, &. 
but a Lay- man could not preſcribe abſo- 
lately to be free from payment of Tythes, 


but ſub modo, that is, paying or doing ſome- 


thing to, or for the Parſon, Vicar, &c. in 
recompence and ſatisfaction of the Tythes, 
a5 you may at large ſee in the Chapter 
here before. 

And it is to be be obſerved; that no Ab- 
bot, Prior, &c. could make any ſuch Pre- 
ſcription by the Common Law, that was 


not founded before the time of memory, 


that is before the firſt year of R. 1. which 
z the time of the limitation of all Preſcrip- 
tions at the Common Law, which rejects 
the practice of the Canon Law, which, as 
ſhould ſeem, allows the limitation of a Pre- 
ſcription or Cuſtom to 40 Years. 

But Quere of this, for the 2 Inf. here ci- 
ted refers to Coke on Lit. S 170. Where Lit- 
fleton Cites this opinion and another opinion 
after, which laſt according to my Lord Coke's 
Pref. to his 1 Inſt. p. 3. 4. is Littleton's own 
Law. Yet Littleton makes a Quere on it, 
and ſeems to prefer the opinion here ſec 
down. See Tjrels Bibl. Polit. 591, 592. 

It may reaſonably be demanded, how 
this manner of diſcharge can be made out 
at this day, ſince there is now no perſon li- 
ving that can prove how the Abbots held 
and enjoyed their Lands; To which , an- 

Fl h arne 1 
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2 Inſt. 653. 
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{wer, that what was done before the dif. 
ſolution of Abbies muſt now be proved by 
what has been done ſinee; for if Monet 
Ty Lands have been held all the time of 
memory ſince the diſſolution, freed from 
the payment of Tythes, it ſhall be intend. 
ed, that they were ſo held before; and 
therefore they have not paid or been que- 
mike Conch fore of aicharg 

; The fourth diſcharge is by Or 
04,89 ger, and this diſcharge alſo for 92 
N part depends upon Popes Bulls or Grand, 

who at pleaſure granted Exemption to 
what Orders they pleaſed. ; 
Cauſa 16. q. 1. Abont the year of our Lord, 1150. the 
or wo Y _ Reli oy Orders then ado. 5 
Sn d Oifcharged of the payment thes; but 
* ag de 2bont that time Pope Adrian ch IV. redu- 
0e them to Cifertians, Hoſpitaliers and Ten- 
Decret.Grego- lers; and about the Year, 1215. Pope - 
rii ex parte tua accent the III. added the Præm atenſes. 
de decimis. But the Privileges granted to theſe Orders 
| ow de decim. extended only to the Lands theſe Orders 
Dyer 277,278, held in their own manurance, and not te 
4 Concil. Lat. any which was held by their Tenants o 
3 56. Cauſa Farmers, | | 
D.: But about the beginning of the Reign ol 
— H. 4. the Ciftertians atte *. to have en 
| larged their Privilege to their Tenants and 
Farmers, which tending to the ruine offi 
Stat. 2. H. 4. many poor Parſons and Vicars that had 
* Cure of Souls, was complained of in a At 
Parliament held in the fecond Year of H. 4 
Whereupon it was Enacted, That not one 
the Ciſtertiant, but all other Orders that put 
any Bulls in execution for the diſcharging 
: it EE Pk . an 5 
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ny of their Lands from the payment of 
Tythes in the Hands of their Tenants and 
Farmers, ſhall incur a Premunire, that is, 
brfeic-all their Goods and the profits of 
eir Lands during Life, and be likewiſe 
priſoned during the offenders Life; 
which gave ſuch a check to that procee- 
ling, chat I do not find any thing of that 
uture after attempte. F | 

The Templers after in the Council of Vi- Wong 
me, which was held in the Year of our * 432 
lod, 131. and in the fourth Year of E. 2. 
vere condemned for Hereſie, and all thejr 
Plleflions by Act of Parliament made in 5 t. 1 E. 
the 17th. Lear of the ſame King, were TAR 
transferred to the Haſpitaliers or Knights 
St. Fobn of Feruſalem, who enjoyed them 
ji the chirty ſecond Lear of the Reign of , . f. c. 24. 
King Henry 8. at which time by Act or Parr. 
lamene they were ſetled upon the Crown. 
hut where it is ſaid in Kelway, that the Kelwey 174.2; 

[mplers were condemned of Hereſie in the | 
ch Year of E. 2. and their Lands given 
e ſame Year to the Hoſpitaliers, it is a 
great error; for it is clear, that the Coun- 
til of Vienna was held in the fourth Year 
chat King, and chiefly called againſt 

us Templers; and it is as clear that their 
Wands were not here in England ſetled upon 
| 8 till the 17th Year of the 
me ing a . | 2 188 5 

And though the Lands of the leſſer Mo- inhere the loſer 
alteries be not within the benefit of the Abies may 
utute of 31 Hi. 8. to be freed of the pay- Fd of 

ent of Tythes z yet they ought tO enjoy 
ing nuch Privileges as are annexed ” 7 

— e bb 0 5 a, an 


a 
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Land, and therefore ſuch Lands in who, 
hands ſoever they come, ſhall be freed 0 
the payment of Tythes; by real Compe 
Jones 3, 372, ſitions and Preſcriptions de modo decimand 
373. but not by Preſcriptions de non decimends 
unity of Poſſeſſion, Order of Bulls of Pope; 
but in all thoſe caſes the Parſons and Vicars 
have the advantage by the diſſolution of al 
thoſe Abbies that were diſſolved by the 
| Statute of 27 H. 8. For the Parſons an 
Vicars ſhall in ſuch caſes be reſtored to their 
Tythes again, which in all Juſtice the 
ought in all other caſes, if the Parliament 
had been pleaſed. 
The leſſer Monaſteries, that is, whic 


were under 200 l. per annum, of the Order A 

of Ciſtertians and Premonſtratenſes were, a 0 

hath been ſaid, diſſolved by the Statute o bol 

27 H. 8. have loſt the privilege of bein 

diſcharged of the payment of Tythes, un“ 

leſs they were continued as the Abby o 4 

Croxden was; but thoſe Monaſteries of thok 70 

Orders that came to the Crown by the Sta at 

tute 31 H. 8. retain the privilege of thoſ . 

orders in not paying Tythes. But thi * 

But it muſtbe is to be underſtood only for ſuch tim E: 
Owners in Fre- 25 the Owners hold them in their out 
Fnple c Fee. manurance; for if they let them out to Te A 
tayl, and not Ire: 


Toonts fr ants, they ſhall have no more Privileg 

Lives or Tears, than the Tenants of thote Orders of th 

Hardres 174+ Ciftertians and Premonſtratenſes had, whidl 
was none at all, | 

Jones 2, 3, &c. But note, That if the King after the di 

Cro. Jac. 607. ſolution of the leſſer Monaſteries (whicl 

Hob. 306. had been of any of the Orders that wer 


diſcharged of the payment of Tythes) ha 
| grant 
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Juanted any of their Lands to any of the Lena: of che 
Neater Monaſteries which were nor diffol- . 
deaf e till the Statute of 31 H. 8. yet thoſe ſhall 3g 0 fred 
not retain the Privileges the Abbots had at 
he time of the former diſſolution; the right 
mmediately reverting by che diſſolution 
pþ the Parſons and Vicars to whom the 
Tythes of right did belong, the greater 
lbbies could not hold them legally dif- 
charged at the time of the ſecond diſſo- 
ation : ſo that there is a manifeſt diffe- 
ence between this and the Caſe of Walk- 
we and Wilhaw before remembred, for 
n that caſe the Monaſtery was continu- 
el, 1 not diſſolved till the Statute of 
1H. 8. 

And it is to be obſerved, That no Lands 
quired by any of the Monaſteries of Eh 
hole Orders which were ſo freed from pay- Privileges = 
nent of Tythes after the Council of La- granted, net 
tran, which was in the Year of our Lord, _ La 
15. and by conſequence none that were = 754 N 
bunded after that Council, are diſcharged Seidens Hiſt. of 
a the payment of Tythes, either in their Drehe 121. 
choſl ern or their Tenants hands, for by that 
th Council the Privilege was limited to ſuch 
Lands as theſe Orders had at che time of 
ou bat Council. | 3 
o Tell And although any Abby- Lands, of the Dyer 277. b. 
vilegiireat Abbies which were of the Ciſtertian p. 60. _ 

Wind Premonſtratenſian Orders were in the Cro. Jac. 559. 

hic tands of Tenants for Years at the time of 
the diffolution, yet the King and his Pa- 


ie dil entees after the Leaſes determined ſhall 
hid bold them diſcharged, whillt the Paten- 
wens and Owners hold them in their own 
5) had | hands, 
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hands, but the King's Tenants "ſhall hold 
them diſcharged becauſe of the Royal Pre 
rogative of his Perſon, not being intended 

T 5 5+ 

5 Perpetual i- Having now faid thus much of the fou 

8 db che. legal manner of diſcharges before mention 

Co. 11. 14.b. ed, I ſnhall proceed to that of perpetus 

Dyer 349. p. unity, which cannot be ſaid to be a lega 

1 diſcharge of the payment of Tythes: Yer 

Hob. rr. becauſe the Abbots, Priors, G. at the time 

306. 298. .·'of the diſſolution held the Lands diſchar- 

300. ged of the payment of Tythes, thoug 

2 Inſt. 655. not legally diſcharged of Tythes, it hat 

* #7: been reſolved by many Judgments and ſet 
7 led, that this is a good diſcharge within the 

meaning of the aforeſaid clauſe of 31 H 

8. Now that which we call a perpetua 

unity, is, as hath been ſaid, where an Ab 

bot, Prior, &c. time out of mind hath been 
ſeiſed of the Lands out of which the Tythes 
ariſe, and the Rectory within which Pariſh 
the Lands lie. 

And it is to be obſerved that every per- 
petual unity, that ſhall diſcharge the Lands 
from the payment of Tythes muft have 

theſe four qualities. 8 
Firſt, It muſt be juſta, that is, by good 

& and lawful Title. | 

en . Secondly, It muſt be perpetual, that is 

300. the Abby muſt be founded and endowed 
with the Land and Rectory before the time 
of memory, which by the Rules of the 

Common Law, as has been ſaid, muſt be, 

before the firſt Year of R, 1. for if b 

any Records, Deeds, or other legal and 

good Evidence it can be made appear, = | 

Nel 8 either 


N 


FSS K. 


Definition, t 


Chap a1. Oe Tythes, 
either the Land or Rectory came to the Ab- 
by ſince the faid firſt Year of R. 1. the 


propriation be Ancient, as in the time of 
I. 4. or before, though the Lands cannot 
te diſcharged upon the ſcore of perpetual 
mity; yet they may by Preſcription, if in 
ruth the Lands were held diſcharged of 
be payment of Tythe. 


this Law, muſt be 2qualis, that is, the Ab- 
bots, Priors, & c. muſt be ſeiſed in Fee-ſim- 
le, as well of the Lands upon which, ec. 
g of the Rectory. | 

Lofty, Such unity muſt be /ibera, that 
z free from the payment of any manner 
of Tythes, for if their Farmers at will, 
years, &-c. have paid any manner of Tythes 
o the Abbots, Priors, &c. or their Far- 
ners of the Rectories, the perpetual unity 
vill not ſerve. And therefore where ſuch 
perpetual unity is pleaded in diſcharge of 
Tythes, the adverſe party may reply, That 
the Tenants or Farmers before the diſſoluti- 
n paid ſome fort of Tythes, and ſo avoid 
tie perpetual unity. 

Having firſt given the Reader ſatisfacti- 
„In that all the Lands that came to the 
(own by the Stat. of 27 H. 8. and before, 
zmel en have no benefit of the diſcharge given 
the Statute of 31 H. 8. and having al- 
0 ſhewed how many ways Lands may be 
iſcharged from payment of Tythes that 
me to the Crown by the ſaid Statute of 

H. 8. It reſts now that I _— ſay 
_ ome- 


nn TY * 
7 9 oi 


union is not perpetual; and yet if the Ap- 


> 
EM 
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3s s ' 
8 


335 


Thirdly, Such unity as ſhall diſcharge 8 
lands of the payment of Tythes within 8 gr Sig 


* a 
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. * 
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Co. 2. 4*. 4. 


How other 

Lands fiand 
that came not 
to the Crown 
by 31 H. 8, 


More 913. 
— * 57. 
ul. 2 Jac. 


Jones 192. &c. 
Larch 89. 
Hughes 392. 
Br idgm. 32. 
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came to the Crown by that Act; for as 


judged in the Cafe of Spurling and Quarles, 


ſomething of thoſe Lands that have ſince 
come to the Crown by the Statutes of 32 
H. 8. cap. 24. 37 H. 8. cap. 4. and 1 E. 6, 

It is a Rule taken in the Archbiſhop of 
Canterbaries Caſe, that neither the letter nor 
the meaning of the Statute of 31 H. 8 ex- 
tended to free or diſcharge any Lands from 
the payment of Tythes, ſave thoſe that 


that Book ſays, it is abfurd that the branch 
of the Statute of 31 H. 8. concerning 
Tythes, ſhould be extended to a future 
AR, that the makers of the Statute of 31 
H. 8. without the Spirit of Propheſie, could 
not have the preſcience of. | 
And as to thoſe that came to the Crown 
by the Statute of 32 HF. 8. c. 24. it was ad: 


that they are not diſcharged of the pay- 
ment of Tythes. ” 

And after in the Caſe between Urry and 
Bowyer, 8 Jacobi in the Common Pleas this 
poiat was moved again, and the Court was 
divide. 12 1 
But there is a latter Judgment that ſeems 
to oppoſe theſe former reſolutions, it was 
between one Witton and Sir Richard Weſton, 
that was afterwards Lord Treaſurer, Trin. 
14 Car. 1. B. R. andthe Queſtion was, whe- 
ther thoſe Lands of the Hoſpitaliers that 
came to the Crown by the Statute of 32 
H. 8. cap. 24 were diicharged of the pay 
ment of Tythes by that Statute of 32 H. 8 
or by the former Statute of 31. and in thay; 
Caſe Dodridge and Jens, Juſtices, — 

- 1) 


(np. 21. Oꝛ Law of Tythes. 37 
they were diſcharged within the Statute 
f31 H. 8. and they did in effect deny 
A he Books before-cited to be Law; the 
iel Juſtice Hide was of Opinion, That 
of ef vere not diſcharged by the Statute 
: #21 H. 8. but by that of 32. So that by 


nor ir three Opinions, the Defendant Sir Ri- „ 
or ed legen had judgment; bur: Whit: 2 
hat ik, Was of Opinion, That thoſe Lands 

ra e not diſcharged of the payment of 

nch! Nyches by the one Statute or the other: 

un Now, upon the whole matter, I ſhall ſub- 

a. tit to the Judicious Readers Judgment, 

T1 \ ther: this latter Reſolution be of any 


wid Wright to ſhake the former Reſolutions ; | 
Ince, in this caſe, though there were three . 
ir. giving Judgment tor the Defendant, 


jt to the point controverted: upon. the N 
| ad- 2 2 1 rü 7 
1, Nite of 31 H. 8. there were two againſt 
, and that they were not diſcharged 
pa the Statute of 32. there were three 
.ngpinſt che Chief Juſtice Hide. 80 chat T 
his mceive the Law remains according to 
* de former Re ſolutions, That there are no 
| lands free d from the payment of Tythes 
_ any Statute; but thoſe that come to the 


own by the Statute of 31 H. 8. tamen 
in ule quere. ; i 0 . 

an Abbot, Prior, Cc. that by Order, Syderfin 3262 
Ireſcription, & c. held his Land diſcharged 
« chat the payment of Tythes, had granted 

of 22 My his Land to a College, &. the Col- 
28 ſhould not hold them diſcharged. 

"11.8.0 muſt confeſs I have mer with no Judg- 
1 that ens upon thofe Lands which came to 

d cha crown by , of 37 H * 
\ | il 0 
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| thoſe being the ſame with thoſe that came 
to the Crown by the Statute of 1 E. 6. c. 14. 
T conceive neither thoſe that came to the 
Crown by either of thoſe latter Statute; 
have any privilege at all; and it is agreed 
in that very caſe of Witton and Weſtos, that 
Jones 125... thoſe Lands that came to the Crown by 
Co.2.47-2 1 E.6. could not have any benefit by the 
clauſe of diſcharge in the Statute of 

31 H. 8. ä | 
So that I ſhall conclude, That there is nc 
Land can have any Privilege at this de 
to be diſcharged of Tythes that belonge: 
to the Abbots, Priors, & c. but ſuch on 
as came to the Crown by the Statute 0 
31 H.8. cap. 13. 


CHAP. .. 


What Parſonal Tythes are, and in vbe 
manner they are payable. 


Lindwood cap. HE Canoniſts define Perſonal Tyibe 
Quoniam prop* thus. 


ter verb. deci=. Decimæ perſonales fic dictæ, quia potiu i 11 
= reſpectu 44. 8 ſolvuntur quam rei, = pu « 
Tythes are, and de artificio, negotiatione & militia. And b 5. 
where payable, the Canon, „ | Ty: 
The Canin. , Decime perſonales ſolvantur de artificitw Of; 


pions, 


Mercatoribus, ſcilicet de lucro negotia g 
8 | a” 


rr {ada 


Chap. 22. O; Law of Tythes. 339 
wiliter de carpentariis, fabris cement ariis,tex- Pe 
-foribus, pandoxatricibus, & omnibus aliis ope- _ 
rariis ftipendiariis, ut videlicet dent decimas de | 
fipendiis ſuis, niſi fipendiarii 25 aliquid cer 
zum velint dare ad opus vel ad lumen Eccleſiæ, Verbo negotia- 
KRectori ipſius Eccl:ſig placuerit. And tionis. 
Mr. Lindwood in his Gloſs adds, . 
Et ſcias quod in iſtis decimis mere perſona- 
libus, quæ conſiderantur ex ſolo Iucro, deducun- 
tar expenſ tam in re quam circa rem & extra 
tem factæ. Et nota, quod de ſolo lucro debetur 
bec decima; unde [i emens mertem eam non 
vendat, ſed donet vel ſibi retineat, non ten- 
ur decimare, quia non lucratur. Lt 
So that it appears by the Canon Law 
that every one ought to pay for a perſona 
Tythe a Tenth-part of all his clear Gains, 
deducting his. Charges and Expenſes for a 
perſonal Tythe; but if a Man buy Mer- 
chandizes, and do not fell them to profit, 
of give them, or make uſe of them himſelf 
no Tythe is to be paid, becauſe there is no 
zain made of them. 1 
Now let us fee what the Statute of 2 E. G. 2 Es. c. 
lays to us concerning perſonal Tythes; and 
by that Statute it is Enacted. 


4 


» 


«FX 
* 


That every perſon exerciſing mere bandix ing, The Statute fe. 
targaining and ſelling, clothing, banditraft, or Perſonal Tythes 
uber art or faculty, being ſuch Rind of perſons, 

« then. before within forty years bad accuſtomi- 
thy uſed to pay ſuch perſonal Tythes,tr of right 
ugbt to pay (other than ſuch as b common 
Daj-Labourers,) lhall yearly 


N bay for hi petſonal 
Trthes, the Tenth: part of bi clear geln, bis 
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And where handicraft Men bave uſed to pay 
| their Tythes wubin this forty years, the [at 
Cuſtom of Tythes is to be obſerved; and i any 
1 0 per ſ on . 85 to pay his perſonal Tytbes, C. it 
ſhall be lawful to the Ordinary of the ſame Di. 
ceſs to call the ſame Party before bim, and h 
his diſcretion io examine bim by all lawful 
and reaſonable means, other than by the Par. 
ties own corporal Oath concerning the true pay. 
ment of the ſaid Tythes. 7 | 


This Act of Parliament reſtrains the Ca 
\ | non Law in two things; firſt, where the 
Canon was general, that all perſons in all 
places ſhould pay their perſonal Tythes the 
Act reſtrains it to ſuch kind of perſons only 
as have accuſtomably uſed to pay the fame M 
within forty years before the making of MI 
the Act. Secondly, whereas by the Ecde- M . 
ſiaſtical Laws they might before this At 
have examined the Party upon his Oath : 
concerning his Gain; this Act reſtrains that 

C 

6 


- - courle, ſo that the Party cannot be exami- 
ned upon Oath ; and by this Act the Daj- 
Labourer is free'd of the payment of hi: 


perſonal Tythes. : l 
It cannot be intended upon this Act, tha W . 
if ſuch Tythes have been ſometimes paid - 
within forty Years, that they are therefore WF - 
due, but they muſt have been accuftoma- MI 
- bly, that is, conſtantly paid for forty years, | 
next before the Act. a | MAL ” t 
And if it be demanded how ſuch pay 
ment muſt now be proved forty years be- 2 
fore the making of the ſaid Act? I anſwer i _ 
as in other like caſes 2 poſtgiore, by wh x 
| 1 as 


them. 


Chap. 22. Oz Law of Cythes. 
has been done all the time of memory ſince 
the Act. | 


There has been ſome queſtion amongſt sel den de Dec. 
the School men and | Canonifts, whether 36,57. 


perſonal Tythes ought to be paid of un- 
lawful Gain, to which you ſhall hear what 
a great School-man and Doctor fays. 


Quod ſi aliqua male acquiruntur dupliciter Tho. Aquinas 

| Sum. 2.2, 4. 
q. 8 7. art. 20. 
Whether due of 


uno modo, quia ipſa acquiſitio e f injuſta, puta 
que acquiruntur per rapinam, furtum ſeu uſu- 
ram, que homo tenetur reſtituere, non autem il} 
de eis decimam dare, tamen ſi aliquis ager ft. 
ſt emptus de uſura, de fru u ejus tenetur uſu- 
rarins decimas dare, quia fructus illi non ſunt 
de uſura, ſed ex Dei munere : quædam vero 
dicuntur male acquiſits, quia acquiruntur ex 
turpi cauſa, ſicut de meritricio & hiſtrionatu, 


& alizs bajuſmodi, que non tenentur reſt ituere 
unde de talibus tenentur decimas dare, ſecun- 


dum modum aliarum perſonalium decimarum, 
tamen Eccleſia non debet eas recipere, quamdia 
ſunt in peccato, ne videatur eorum peccatis 
communicare, ſed poſtquam penituerint, poſſunt 
ab eis de bis recipi decimæ. | 


So that by this great DoRor® Opinion it Lindwood” || 
ſeems, that of ill gotten. Gain, of which cap. Quoniam 
| 1 propter ve! b. | 
Tythe is due; and yet if by ill gotten Gain * y* 9p ''Y 
2 Field be purchaſed, Tythe ought to be & Greg decrer. 
paid of the Fruits thereof: But of ill gotten cap. ex tranſ- + + 
| miſſa in the 
Gloſs verbo in- | 


reſtitution ought to be made, no perſonal 


. 


Gain, where no refticution. is to be made, 


there Tythes ought to be paid, but not re- 
ceived e C | ve ; 
repented him of the evil, and after ſuch Sue} a. 


the Church till the Sinner have 
repentance the Church may receive 
2 3 


4 * * 


= 


5 ; 


| Rolly 1.646. 
8.1. 


2) i 


Olle end 
Mering what, v 
| vn where due, "Dug cungut 6 piu, fdelibus Chriſtians off 


th, | 


; 1 


ner to be offered to the Church where due; 
but J am of the Opinion of him that ſaid, 


Husbandry ſhall not pay any perſonal 


T ythes. 
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Theſe perſonal Tythes are accounted 


amongſt the Offerings, of which we are 
to ſpeak next, and ought by the Pariſhio. 


tilitate quam utilitate exiſtunt. 
It hath been Reſolved, That Servants in 


He decimæ perſonales mags difficultate & ſub- 


_ Tythe. „ 8 a 
Hawking, Hunting, Fiſhing, Fowling, 
Cre. fall under theſe: Rules of Perſonal 
Of Fews, Linwood 12.6. Of Few: 


4 


and Saracens, Selden de Dec. I 52. 


CRAP AN 
What OLlations, Offerings, &c. are, aud 


where due. 


* 


Fferings are defined by the Canoniſts 
n |; 


runtur Deo & Sandtæ Eccleſia, ſive res feli, 
froe mobiles fint, nec refert an legantur Tefta- ill /s 
mento, aut aliter donentur. © 
* Te ſeems that in the time of Popery ce 


there was an Expectation, that oy one il © 

preſent at Maſs ſhould offer ſomething; . 

Greg. 78. habe- for St. Gregory tells us, Nod omni Chriftia- g1 
* e N nus procures ad miſſarum ſolennia aliquid Deo y 
- oboe 3 7 — V b 


olferre. 


And 


And by a Canon in the Council Meiſe. 
+ is decreed, Ut omnibus dominicis diebus al- 
tas oblatio ab omnibus viris & mulieribus of- 
firatur, tam pans quam vini, ut per bas im- | 
mlationes, &c. „ ä 7 
But Becanus a Learned Jeſuit is more mo- Becan, Sum. 
derate; for he tells us, Quod nemo tenetur Theol. 3.4 86. 
ad illas Oblationes, niſi vel noceſſariæ ſint ad 
ſuſtentationem miniſtrorum, vel conſuetudo ad F 
ea alicubi obliget. Ts 
And theſe Offerings belonged properly Can. Damaſ. ** 
tothe Prieſt or Miniſter of the Church or _ 3 
Place where they were made; for ſo is 
the Canon of Pope Damaſus. 
uod Oblationes que intra ſanctam Eccle-. 
ſam offeruntur, tantummods Sacerdotibus qui 
qutidie ſervire videntur, licet comedere & 
babere, & c. 3 
But it ſeems that private Chappels car- 
ned away many of the Offerings belong- 
Jing to the Mother: Churches; to avoid 
which Ot bobon the Pope's Legate here made 
a Canon to remedy that miſchief to this 


's I purpoſe;] 
. uod Capellani miniſtrantes in'Capellis bus Cap, ae Ob- | 
, juſmodi, que, ſalvo jure matricis Ecclefi tionibus | 
- ſunt conceſſæ, univerſas Oblationes & cetera | { 


que ipſis non recipientibus ad Eccleſiam matri- 
cem provenire deberent, ipſius Eccleſia Re- 
ori fine diſſicultate reſtituant, cum illud tan- 
quam alienum, juſte nequeant retinere. Si 
quis autem reſtituere contempſerit, ſuſpenſions 
vinculo, quouſque reftituerit, ſe nougrit inno- © 
atum. | | 5 N 


ee Rn. | 2 


274 — 
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* 


Fg 
; 


Cap, Quia qui- 
dam maledi. 
rear, le 
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So that it ſeems by this Canon, that 
Chappels that had Parochial Rights, the 
Chaplains of them might retain the Offer. 
ings; but where the Parochial Rights were 
ſaved to the Mother. Church, the Chaplains 
of ſuch Chappels were to account to the 
Rector of the Mother-Church for the Of. 
ferings made at ſuch Chappels. 

There was another Canon made by 
Simon Mepham Archbiſhop of Canterbury, 
and his Clergy, in the year of our Lord 
1328. reciting, | | 


Quia quidam maledictionit filit in nuben. 
tium ſolennis, purificationibus mulierum, mor. 
tuorum exequiis, & aliis, in quibus ipſe dominu 
in miniſtrorum ſuorum perſons folebat obla | 
tionum libamine populariter honorari, ad unius Wl! 
Denarii, vel alterizs modicæ quantitatis obla- oon 
tionem, pepuli de votionem reſtringere ſunt mo. tat 
liti, reſiduum oblationis fidelium [uz pro libito, Co. 


viel alienis uſibus multeties applicantes : Praſen ch. 


majoris excommunicationis invol us. the 


tis declaratione Conſilii declaramus & pronun- Win 
ciamus, omnes: & ſingulos in premiſſis, vel e- Wit: 
rum aliquo impoſterum del inquentes, vinculo Wie 


So that upon the whole matter it ap- Mi 
pears,” there were ſome Offerings free and I 
voluntary, which the Pariſhioners or others 
were not bound to perform, but ad libitum. 
There were others by Cuſtom certain and 
obligatory ; as thoſe for Marriages, Chriſt- 
nings, Churching of Women, Burials, &«. 


and that theſe were all due, and belonged 


to the Pariſh-Prieft or Miniſter, that off. 


ciated 


3 2 of 2 
% 


rt II. Nchap. 23. Oꝛ Law of Cythes. 
that Niated at the Mother- Church or Chappel, 
„ the What had Parochial Rights; che other 
Offer. Mchappels that had not Parochial Rights, 
vere to account to the Rector for the 
wiſh-Church: Now let us ſee what the 
watute of 2 E. 6. ſays, by which it is en- 


e Of. Naked, | 

by That all and every Perſon and Perſons avbich 2E 661, _ 
bury, Wh the Laws and Cuſtoms of this Realm ought be Statute for 
Lord Wb make or pay their Offerings, ſhall yearly from of 


henceforth well and truly content or pay his or 
ler Offerings to the Parſon, &C. of the Pariſh, 


r Pariſheg, where it ſhall fortune or bappen 
2 2 to dwell or abide, &c. * 


Theſe Offerings which were free and 
wluntary are now vaniſhed, and are not 
omprehended within this Law; but thoſe 
hat were cuſtomary and certain, as for 
Communicants , Mages » Chriſtnipgs, 
churching of Women and Burials, are con- 
imed to the Paryh-Prieſt, Vicars and Cu- 
ates of the Pariſhes, where the Parties 
ive that ought to pay the ſame; and 
hey are only recoverable in the Spiritual 
Court ; or an Action (I conceive) may 
t formed upon this Statute at Common 


"CHAP. 


\ 
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CHAP. XXIV. 


What Mortuaries are, and in what Caſes, 
they are due at this day, and hy 
much is to be paid for the ſame. 


— 


Where, and Y a Provincial Canon made by Sinn 
| what is due for Langham, Archbiſhop of Canterhur, 
Mertuarit., and his Clergy, in the year of our Lord 
1378. it was decreed, " 
Cap. Statutum! Quod ſi gecedens tris vel plura cujuſcung; 
— vany gener in bons ſui babuerit animalia, optim, 
en. cu; debitum de jure fuerit reſervato, Eecclgſe 
ſuæ, d qua Sacramenta recepit, dum viveri, 
fine dolo fraude ſeu contradictione q̃ualibet pr 
recompen{atione ſubtractionis decimarum per. 
ſenalium, nec non & oblationum, ſecundun 
melins animal reſervetur poſt obitum pro ſalute 
_ anime ſue Eccleſiæ ſuæ bujuſmodi liberau- 
dum : quod ſi duo tantum in boni decedemi 
extiterint animalia, de manſuetudine Eccleſia 
exactio qualibet nomine mortuarii remittatur: 
wdque fi Mulier viro ſuperſtite obierit, ad 
ſolutionem mortuarii minime coerceatur ; Sed 
ſi poſt obitum mariti, in domo cum familia re. 
mine vidua per annum ſupervixerit, juxia 
ormam ſuperius ſcriptam ad mortuarium 0b- du 


ligetur : Hac autem imterpretatione, conſueiu- on: 
dini laudabili ſuper mortuariu in noſtra pro- ¶ don 
Dincia alter obſervare nolumu præjudicium 4. 
generali; quin [i decedens numerum bujuſmodi Idea 
animalium habuerit [eu non babuerit vir ve aut 

uxor 


ww prius vel poſt deceſſerit, ſuper ” 
—.— conſuetudo E ieee, e 
ur; ad ſolutionem autem debiti de jure vel 
ourtudine mortuarii renuentes, volumus per 
lmarios locorum cenſura Eccleſiaſtica co- 


fart. f | 

How far this Canon was obeyed in Eng- 
I can give no Account, but I have not 
und the Engliſh willing co have their 
ates taken from them by Canons, nor 


nted in caſe of Mortuaries; nor have 
obſerved any Complaints in Parliament 
winſt them ( ſave that in the time of 
N. 2. it is prayed, that Parſons and Vi- 
might not require Mortuaries of the 
mour of any Man; but that it might re- 
uin to their Executors) till the 21 H. 8. 
u then they were ſetled by the Statute as 


10 That no Man ſhould pay a Mortuary 


nleſs he died poſſeſſed of Goods to the 7 S. of 
ralue of ten Marks, that is, fix pounds *%"* 


thirteen ſhillings and four pence. 

2. That no Mortuary ſhould be paid 
or demanded, but in ſuch places where 
they have uſed to be paid or given. 

3. That they ſhould be paid but in one 
place, and that at the Parties moſt uſual 
dwelling and habication, and there but 
one Mortuary, and that after the rate fol- 
owing; that is tofſay, > 

4. That if the decedent at the time of his 
death, had in movable Goods to the value of 
ten Marks clearly, his Debts firſt W 
8 | under 


re found that any Prohibitions have been 


Se. 21 H. 8B. c. 6. 


aries. 
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© of forty pounds or upwards, then to p- 
ten ſhillings for a Mortuary. . 


2 Inft.,9;. 
Martuaries due 
only by Cuſtom, 
See for thi; 
Ftilling E el. 
C:1jes 278. 


— 


d under the Sum of thirty pounds, then þ 
ſhould pay three ſhillings and four pence an 
' *no more and this muſt be in movables, an 


emovables of the value of thirty pounds an 


ſuæ u, Cc. 
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not in Chattels, as Leaſes for years, & 
5. © Thar if the decedent died poſſeſſed 


under the value of forty pounds, to pay; 
© ſhillings and eight pence for a Mortuary, 
6. I the decedentsGoods be of the val 


3 That no married Woman, Child i 
Pperſon, not keeping Houſe, ſhould pay an 
Mortuary, nor a wayfaring Man, or othe 
© that was not reſident where he died, h 
© thoſe to pay where they were laſt reſiden 
8. The Parſon or Vicar are not by th 
Act barred of any Legacy given, or O 
{ iering to be made to them. 

9. No Mortuary to be paid in Val 
Calis or Barwick, or in the Marches « 
* Wales, but where accuſtomed. 


10. It is provided, that the four Wi T 
©* Biſhops, and the Archdeacon of Chefe 
may, notwithſtanding this Act, take thei. 7 
* accoftomed Mortuaries. | they 
- 11, That where leis hath accuſtomabli,.: 
© been taken for Mortuaries than is limite puri 
by the Act, there no more than is due H, 7 
the Cuſtom ſhall be taken. | fon 

Sir Edw.Coke is of Opinion, That ther ing 
were no Mortuaries due before this Act bi br 
any Law, but by Cuſtom only; by reaſoſſſ 810 
of the words in the Statute of Carcumſpil Clo 
Agatis, which are, abi mortuarium dare cu Ila 


Th 


: Joy 
TRY 


pan p. 24. Oz Law of Tythes. 49 
N This duty was formerly only ſuable for Spelm. Rem. | 

the Court Chriſtian, but now T conceive 115. contra. 

Action of Debt will lie at Common 

y upon this Statute; for though this Sta- 

e is only negative, that they ſhall not 

e above ſuch Rates, yet it implies an Sanderſ. de ob- 

frmative, as the Statute of 2 E. 6. for bar- lig. Conſcient. 

n Grounds, and the Statute for the She- Prete2.s. 5.18. 

g Fees and other Statutes, fol. 167. contra, 

I va gut if a Suit be commenced for a Mor- Jeoffries ver. 

ry in the Spiritual Court, no Prohibi- Wood. Hi. 2 2, 

on ſhall be granted to ſtay their Proceed- 4 2 

jo there, unleſs they proceed contrary to 

e Statute. | | 

For thoſe Mortuaries that Prelates an- Mort uaries to 

ently paid ro the Kings of this Realm, Þ % -l */ 

all not trouble the Reader, but refer thoſe q_— 

hat are Curious to inform themſelves, to 

ir Ed. Coke's Commentary upon Magna » Inf.ggr. 

Charts, and his Juriſdiction of Courts. 4 Inſt. 338. 

In the 10") of H. 4. a Vicar claimed a 10 H. 4 1. b. 

Mortuary by Cuſtom, and nor by the 

(anon, or any other Law, quod nota. 


© — 


Theſe Mortuaries are in ſome places Their Names, 

called coarſe Preſents,or courſe Preſentees, 

Doctor Cowel ſays, becauſe where dus, 

they uſed to pay them before the Coarſe 

was buried, when it was brought to be 

buried. þ 4 $2 | 
The Biſhop of Chefter claimed by Cu- Cro.Car. 237, 

tom upon the death of any Prieft, dy- 233 

ing within the Archdeaconry of Chefer _ 2 

for a Mortuary, his beſt Horſe or Mare, „nd ar 4rct- 

Saddle, Bridle and Spurs, his beſt Gown, a deacen of Che- 

Cloak, his upper Garment next ir, his beſt far. 

Hat, his Tipper, his beſt Signet or Ring; 

| an 


aus. £08 | erty 

| and this Cuſtom was denied by the Plai 

tiff in a Prohibition, but what the Succe 

was I have not heard; but the Mortuarie 

due to the Archdeacon of Cheſter are ex 

- cepted ; and the Biſhop of Cheſter hold 

that Archdeaconry, as I have been info 

med, in the nature of a Commendam, an 

executes it by a Deputy. 

Office of Exe» Mr. Swinborn is of Opinion, That theſ; 
eutor. Mortuaries are to be paid out of the dec 

Lid s. 5. 16. dents part of the perſonal Eſtate where the 
Wife and Children are to have their rea 

ſonable part; the reaſon he gives is, be 

cauſe Mortuaries are of the nature of Le 

gacies. But I mult confeſs I am not of hi: 

Opinion; for I look upon it as a Debt, or 

Duty, to which the perſonal Eſtate is ſub 

jet. See Stilling fleet s Ecel. Caſes, 246. 


PEI II 
—_ — 


CHAP. XXV. ; 
How Tythes are to be paid in London. 


Hebes in Lon- HE Livelihood of the Secular Clergy 
don, how to in London confiſted heretofore chitfly 
be paid. in voluntary Offerings and perſonal Tythes, 

which little differ from voluntary Offer. 
| | ings, For though a great Doctor tell us that, 
Hoſtienſi e. In pracipus feſtivitatibus tenetur quis of- 


 Ormis Chriſti- ferre, & cogi poteſt, maxime cum ſit quaſi ge- 


neralu conſuetudo ubique terrarum, Oc. ll 
| | | n 
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And if you ask him which are thoſe Idem de Paroe. 1 
Feaſts at which the People are bound to 5: In quibus, 
offer, he tells you, Dies dominicos, & dies "wy 
efivos. | 
_ there being no Canon or Law that vid. Selden de 
preſcribes any certainty in the quantity, Dec. 
value or things to be offered, I can give Pref. 8. 
them no properer a Name than voluntary | 
or free-will Offerings. But no ſooner was 
popery aboliſhed in this Nation, but theſe 
yoluntary Offerings and perſonal Tythes 
ſoon came to little. And notwichſtanding 
it was enacted by the Statute of 2 E. 6: 
That all that by Law or Cuſtom were 
bound .to make their Offerings ſhould 
thenceforth pay them to the Parſon, &c: 
yet that did not much amend the matter, 
ſo that the maintenance of the Secular 
Clergy in London was brought to a very 
low ebb, there being no Tythe, as hath 
been ſaid, chargeable upon Houſes, unlefs 
by way of a Modan decimand;, whereupon 
the Clergy of London in the 35" year of 
the Reign of King H. 8. made their appli- Star. 39 H.8. 
, i cation to the Parliament, and obtained an“ 2 
act of Parliament for the confirming a De- | 
cree made by the Archbiſhop of Canter- 
bury, and divers other great Lords of the 
| Kingdom, to ſettle the matter, the effect 
ey whereof follows, whichis printed amongft 
the other Acts of Parliament. 


I. © That the Citizens of London from The Decree. 
thenceſorth for ever,ſhall pay yearly with- | 
ve out fraud or guile to their Parſons, Cc. for the 

time being, for every ten ſhillings rent of all 
nd Rr, s Houſes, 


2 Inſt;659. 


2 Inſt. 660.* 
Lit. Rep. 4 ls 
ib. 


Lit. Rep, ubi 
tapra. | 


_ _F* according (2 Rate it was ſet for at the 
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Rent at all reſerved, then ſuch Houſe, &.. 


Rent paid, that is caſus omiſſs in this Sta- Il c,, 


© Houſes, Shops, Ware-houſes, Cellars and 


« Scables, within the ſaid City of Lada 142, 
and the Liberties of the ſame, 16 d. ob. and 79 
for every 20s.Rent 2 5. 9 d. and ſo aſcen- the 
ding for every ros. Rent. | 8 
2. That if any Dwelling-houſes, Shop I he 
* &c. ſhould be leaſed by fraud or covin, ch 
« reſerving leſs Rent thlan hath been ac- © of 
© cuſtomed ; or ſhall by reafon of fine, ori 7 
by fraud or covin, make any Leaſe without by 
© reſerving any Rent, than the Farmer or in 
*Tenant (hall pay after the ſame rate, the a1 
© faid Houſe, &. was laſt let for without WM «he 
* covin ; but note, that if the Houſe,&c. be rat 
let at as great a Rent, as the ſame was ſet «1 
* at the time of the making of the ſaid Sta- in 
* cute, then no fraud can be averred, al- ut 
though a Fine or Incom was given for the Ml n 
© ſaid Leaſe. | g 


3. That if a Houſe,&c. be leaſed,and nol g 


* ſhall pay ſuch rate as che ſame was let for ar 15 

the time of the making of the ſaid. Statute q 

but where greater Rent is reſerved, it is to 

pay according to the beſt improved value. W ach 
But where Houſes had been always held R 

* by the Owners, and by conſequence, no 


*eute, and ſuch Houſes will be free*d of pay- Nr 
ment of Tythes by this Law. | 

But if ic were a Houle that yielded Rent I « 6 
at the time of the making the Decree, and be 
© now let without Rent, it ſhall pay Tythe Ii + 


. 
makingo {)2cree, although no Fine WW +, 
vat all wer. for ſuch Leaſe. F: 


and ;. The Do upon this Decree cannot 
dn © be ſued for in tlie Eccleſiaſtical Court, be- 
{cauſe the Act it ſelf declares how they ſhall 
the recovered. SORE. 
6. © That if the Owners held the Houſes 
Ops, chemſelves, then they ſhall pay Tythe after 
vin, + the rate the ſame were ſer for at the time 
ac. © of the Decree: . 
org 7. That if any perſon take any Houſe, &c. 
wur by Leaſe, and he and his Executors, &. live 
oe in part of it, and fer out part, the principal 
the farmer or Taker, his Executors, &. hall pay 
bout I «their Tythes for his and their parts aſter the 
berate aforeſaid, and of ſuch parts as is farmed 
er out! ccording to the rate it is ſer at. And 
01-8 (in the ſame manner Tythes are to be paid, 
a *@here one takes a Leaſe of ſeveral Houſes; 
the BY and lets out part, and holds any part himſelf. 
8. That it any Farmer, or his Aſſigns, 
Foy "(hall farm all the Houſes, c. ſo farmed to 
one or divers Tenants, the Tenants ſhall 
pay Tythes according to the Rent reſerved; 
9. That if Dwelling · houſes ſhall be con- 
the irerted into Warehoules, or 8 converſo, yet 
ue, they ſhall pay Tythe according to the 
Rate aforeſaid. | : | 
00 BY io. That ifa Dyehouſe or Brewhouſe be let 
rd the Implements;thena third peny of the 
* Tythes after the rate aboveſaid to be abated. 
11. That where a Manſfion-houſz with 
: Shops, Stables, Wharfs with Crane, Tim- 


ah i ad] *.. N 
4 * N 9 3 YM 
5 18 — 
N 
N 8 4 
* 2 4 * 
I 
* 


— 


5 'bet-yard or Gardens belonging to the 
he WY fame, and occupied together, ſhall after. 
ne wards be ſevered; or were ſerered within 


eight years before the decree, that then the 
he Farmers of the Shops, Stables, &c.ſhall pay 
Tythes according to the Rate aboveſaid. 

. A 4 11. That 


*\ of 


354 The Parſons Counſelloz : Part II. 
g 12. That theſe. Tythes ſhall be paid 
38 © Quarterly, at Eaſter, Midſummer, Michael. 
mas and Chriſtmas. wy 
12. That any Houſholder, that hold; MW + 
an Houle of 105; Rent, or above, ſhall be <, 
acquit of his Offerings; but his Wife, Chil. W +« 
© dren and Servants, ſnall pay 2 d. yearly for 
their four Offering days receiving at Eaſter, 
14. That if any Houſe of 10 s. Rent, or 
above, ſhall be let by parcels under 10, 
Rent, then the Owner, if he live in any 
part of the Houſe, or the chief Tenant, ſhall 
pay the Tythe after the rate as the ſame 
© Houſe was accuſtomably letten before ſuch 
diviſion, and the Subtenants, that hold leſ⸗ 
* than 10 f. per ann. without fraud or covin, 
* ſhall pay 2 d. yearly for their Offerings, 
15. That no Tythe ſhall be paid for any 
Gardens belonging to any Manſion- houſe, 
and which are held for pleaſure; hut if ſuch 
Garden contain half an Acre of Ground 
cor more, and ſhall make any yearly profit 
© by Sale, then the ſame to be paid for, ac- 
© cording to the rate abovelaid. 
16. This Act is not to extend to the 
© Houſes of Noblemen or Noblewomen, 
* whilſt they are kept in their own hands, 
and not let for Rent, and w* formerly paid 
no Tythe, ſo long as the ſame continue un- 
©letten, nor to the Halls of any Craft or MW I 
Companies fo long as the ſame are unlet- W '* 
ten, and in times paſt paid no Tythes. t 
17. That Sheds, Stables, Cellars, Timber- | 
yards and Tenter-yards,which never were 
* parcel of, or belonging to any Dwelling 
© houſe, and which have not been uſed to 
en pa) 


give Coſts according to the intent thereof. 


ccuſtomably letten, That then the Tythes 


Tythes according to that rate. 


«nay Tythes, ſhall be acquit of the payment 
6 a Tyrhes, as hath . for nh. 47 | 
138, But if by Cuſtom any leſſer Rate 
have been paid than the Rate of 2 s. and 
«9d. in the pound, then the accuſtomed 
Rate only to be paid. 

19. The Lord Mayor of the City of 
London, by the Advice of Council, is autho- 
«rized by the ſaid Act, to hear and determine 
«all differences arifing upon thisDecree,and 


20. © That if the Mayor do not make an 
tend of ſuch differences within two Months 
after complaint; or if any perſon find him- 
(If aggrieved by his Decree, then the Lord 
Chancellor, within three Months after 
complaint to him made, ſhall make an 
end of the differences with coſts, Oc. 

21. That if Rents fall by reaſon of de- 

f cay, or burning, to leſs than they were ac- 


during ſuch Term, ſhall be paid accor- 
© ding to the Rent reſerved. 

This is a ſhort abſtract of that great De- 
cree, which have inſerted here for the uſe 
of the Clergy of that City : I ſhall 'only 


add ſome other Reſolutions upon this De- 
cree, and conclude this Chapter. 


In a Caſe, between Dr. Meadbouſe and Noy 130. 
Dr. Taylor, it was reſolved, Trac Suits for e Suits 


Tythes upon this Decree ſhould be before Ic fn f 3 "Y 


the Mayor in Writing, and not by Parol. ,.;;n. 


2. That a Reſervation by a Leſſor for 


Life upon a Leaſe by him made for years, 4 
ſhall not bind him in Reverſion to pay 1 


Aa 2 8 
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3. A Rent for half a year, and after for 
another half year, is a yearly Rent within 
this Decree, : „ | 

It hath been reſolved, that Abby- Lands 
within the City of London and the Liber. 
ties thereof, are not free?d from the payment 
of Tythes within the Statute of 31H 8, 
becauſe the Statute and Decree for the 
payment of Tythes within the City and 
Liberties of London was made after the 
Statute of 31 H. 8. and their Privileges are 
not reſerved. | 1 

It hath been reſolved, that if the Rents 


be continued as they were at the time of 


the making of the Statute, though upon 
new Fines, that the Tythes ſhall be paid 
accordingly. But if upon new Fines lefs 
Rent be reſerved, it ſhall pay Tythes as it 
did before. | 5 
And if no Rent be reſerved, nor Fine 
paid; the Parſon ſhall have his Tythes 
according to the Rent at the time of the 
Decree. | | 5 
But if a Houſe have always been held 


8 by the Owners, and no Rent paid, it ſhall 
pay no Tythes within the Decree. 
The Decree was inrolled 5 Marti 35 


H. 8. although the Inrolment cannot t 
found | 2 
And it was reſolved, that if the Mayor 
of London ſhall make any Decree. againſt 
Law, a Prohibition lies; for the expoſition 


of all Acts of Parliament belongs to the 
Judges of the Common Law. 1 50 
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And it hath been reſolved, that though Dr. Burgets 
2 Houſe in Londen ſtand void without any T= of 
Tenant at all, that yet notwichſtanding I 
it ſhall anſwer Tythes to the Parſon, Se . 

And it hath been reſolved, that if any 4 Car. i. per 
Suit be brought in the Eccleſiaſtical Court- Henden. 
r any other Court than is directed by the 2 luſt. 660. 
A, a Prohibition lies. Ee 

Laftly, Where the Decree ſays (where 
no Rent is reſerved by reaſon of any Fine 
or Income paid before-hand) that is put 
only for Example; for if no Rent be re- 
ſerred for this, or any other cauſe or con- 
ideration, it is within the meaning of this 
%%% 

But if any Tythe in London be due by Littl.Rep. 102. 
(uſtom, they may be ſued for in the Ex- 
chequer, notwithſtanding the Statute. | 

And it was held by the Court of Exche- Hardres 116. 
quer, That that Court has Juriſdiction tor 
Tythes in London upon this Statute, becauſe 
there is no negative reſtrictiye words in 
the Statute, I A ett; ©] 8 

I cannot tell by what improvidence I Au AR cf Par- 
niſt, in all my 2 Editions of this liament for 
Book, taking notice of an Act of Parlia- g Main- 
nent made in the 2250 and 23˙b of King y;viners a 
Charles the Second, for the better Settle the Churches 
ment of the Maintainance of the Parſons, that were 
Vicars. and Curates in the Pariſhes of the burt in Lov 
City of London, burnt by the late dread- 
jul Fire there, which is a Law very necel: 
ary to be known, by which it is. Enacted, 
That the annual certain Tythes of all and eve- 
1 Pariſh and Pariſhes within the ſaid City 
f London, and the Liberties thereof, whoſe 

e Churches 
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Churches 1 ve been demoliſhed or in part con. 
ſumed by the late Fire, and which Pariſhes by 
| vertue of an Att of this preſent Parliament, li. 
2 rituled, An Additional Act for the Robles Of 
s ing the City of London, Uniting of Pariſhes, | 
| and Re- building of the Cathedral and P. 0 
rochial Churches within the City of Lo. Ml Of 
don, remain and continue ung as hereto. a 
fore they were or are by the ſaid Act An. of 
nexed or United into one Pariſh reſpective. | 
ly, ſhall be as follows, that is to ay, The of 
annual certain Tythes or Sums of Money in lies 5 / 


of Tytbes. 

be Paris of Abel 1 
Of tbe Pariſh 0 allows x - 
1 ſtreet 110 oO S 


Of St. Bartholomew Exchange 100 o © 
Of St. Bridget aliar Brides 120 000 


Of St. Bennet Finck co oo 0 
Of St. Michael Crooked. lane 100 oo 0 
OF Si. 5 e 120 000 


Of Sr. Dionis Back-church 120 ©0 0 

Of St. Dunſtan in the Eaſt 200 oO 0 

Of St. James Garlic hithe | 100 o 0 

Of St. Michael Cornhil 140 000 

Of St. Michael Baſſiſhaw 132 11 0 

Of St. Margaret Lothbury 150 oo 0 

Of Se. Mary Aldermanbury 150 00 o 

Of St. Martin Ludgate 160 000 
Ost. Peter Cornhi! x10 000 

Of Sr. Stephen Coleman- ſtreet 110 00 0 

Of = ot voy BON ad 200 00 0 

allows Bred-ſtreet 

: TV John Evangeliſt 140 09.9 
| Alhallows the Great, and þ Al- *** o 0 


hallows the Leſs 
of 


The 
beg 
d. 
8 
0 
yp 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


oh 
ab * 
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my 25. D Liw of Cythes. 


* 


* . 
of Se Alban Woodſtreet ard ; . 
St. Olave po geo x70 60 0 
F john Zachary OG, 140 00 o 
St. Auguſtine and St. Faith 172 oo © 
0f St. Andrew Wardrobe and 1 58 o 
St. _ 3 4 > 4 
Of St. Antholin St. ſohn 
pan - . 00 0 
Of Sr. Bennet Grace-church 
and St. Leonard Eaft-chea * 8 
Of St.Bennet Pauls- Wharf 25 Bark Ie 
St. Peters Pauls-Wharf 
of Chriſt-church and St. Leo- I 0 8 
Fog Sara re 1 5 
of St. Edmond the Ring an 
1 Nicholas — a 80 00 © 
Of St. George Botolph lane 
and St. Botolph 2 N 4 99 90 © 
of St. Lawrence Jury an 
St. Magdalen 3 ne + in 
Of St. Menine and St Marga- L 
bo New W and a. a9 = 
Sr. Michael Roy | 
255 Martin 5 5 149 99-0 
Of St. Matthew Friday - ſtreet 5 
75 St. Peter Cheap 1 8 
Of St. Margaret Pattens an 
St. Gabriel El nd Se. A Cx: N 
Of St. Mary at Hill and St. An- 
FRY RT 5 r 9 00 © 
| 0 St Ar oolnoth ar | 
Sr. Mary ry Woolchurch l 160 90 0 
of St. Clement Ealtcheap an 
St. Martins __ "$749 Nr 
| 9 


3 1 
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of St. Mary. Abchurch 2d 2 oY We *þ 

Sr. Lawrence Pountny 126 c x1 2 Wl queh 

Of Sr. Mary Aldermary and CD of 6 

St Thomas Apoſtles 150, 0,00 0 then 


Of St. Macy le Bow, Se. Pan- A 2 far 4 
cras Soper-lane, and Albal- 209 £0 o Mer 
lows Hony-lane al 


F St. Mildred Poultry and 2 the 1 
9 St. Mary Coons 1 7 8 
Of St. Michael W reet : 
and St. Mary Staining 7 rc ws 00 1 
Of St. Mildred Bred-ftrect nd? 
St. Margaret Moſes 
Of Sr. Michael Queenhich and. 160 o « 
Trinity FA War 
Of St. Magdalen Old. Fiſh f » Wi/ 

ſtreet and Sr. Gregory 4 
Of St. Mary Sommerſet and Ear 119 00 = ['J 

St. e, 2 7 
Of Sr. Nicholas Coleabby « Ul 
"8 1 Olives 4 4 130 — 

Of St. Olive Jewry and St. 7 lk, 

Martin Ironmonger-lane {$., . ” 2 55 


130 o © 


Of Sr. Stephen Walbrook and 2 var 
978 L — V pr um 
Of St. Swithin ond St. Mary 2 \ Won 

Bothaw 00 0 oak 
Of St. Vedaſt alia Foſters and 2 160 0 0 0 o . 
St. Michael Den 52 1. nee! 


Which reſpe&ive Sum of Money ta be paid in Me 
lau of Tythes ayithin the ſaid re reſpective Pa 4 
riſhes and afſeſt a berein after à direfted, (hal Wt i 
be aud continue to be eftceemed, deemed and We 
"on 60 ol fnrents and purpoſes to be the ſil 
2 re- 
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lpeftivve certain annual maintainance (ouer ; 
and above Glebes and Perquiſites,Gifts and Fe- 
queſts to the reſpactive Parſon Vicar and Curate 
n Pariſh fer the time being, or to bus or 
” 0 Wl their reſpective Succeſſors,. or to other perſons 
„li or their uſe) ef the ſaid reſpettive. 
> o MW /ar/ons, Vicars and Curates, who (ball be le- 
zaly inflitmted, inducted and admitted into 
the reſpectivs Pariſhes aforeſaid. 1 
And that the ſaid ſeveral Sums of Money By whom and 
fir Tyrhes may be more equally aſſeſſed upon the how the ſaid 
ſroeral ouſes, Buildings, and all other Here- wa ee 
liaments whatſoever, within all the ſaid re- all be made. 
heftivg Pariſhes. Be it Enacted, &c. That 
th Alderman of ſuch reſpective Ward or 
Wards within the ſaid City, wherein any af 
the ſaid Pariſhes lie, and bis and their Deputy 


b ud Deputies, and the Common Council. Men 
» (. ſuch reſpective Ward or Wards, with the 
Church-wardens and one or more of the Pa- 
„inert of ſueb reſpect ive Pariſh wherein the 
Maintainance aforeſaid x reſpectively to be 4. 
o Mit, i be nominated by ſuch reſpe&ive Alder- 
nan, Deputy,Common-Council-Men and Church- 
» Ro #dens, or auy five of them, whereof the Al- 
derman or hu Deputy to be one, ſball at ſome 
„ Menvenient and ſeaſonable time before the twens- 
neth day of May, in the year of our Lord One 
5 ſbouſaud [ix bundred ſeventy one, aſſemble and 


meet together in ſome convenient place within 
every of the rejpeive Pariſhes , in ſuch re- 
in Whitive Ward wherein the maintainance afort- 
id u 10 bs afſeſſed, and they or the major part 
ol Wifthem ſo aſſembled, ſhall proportionably ajjeſs 
dS Win all Houſes, Shops, Warebcuſes and 
be Mlilars, Wharf, Keys, Cranes, lWaterbouſ«s 

; (which 
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(which Waterbouſes ſhall pay in their reſpectiv ig, 
Pariſhes where they ſtand and not + oe ) | - 
and Toft: of ground(remaining unbuilt and a, 
other Hereditaments whatſoever (except Par. ie, 
nage and Vicarage Houſes ) the whole reſpechve My, | 
Sum by this Act appointed, or ſo much it , M1) 
x more than what each Impropriator # by th; Wh, tis 
Att enjoyned reſpect ively, to allow in the mf Mil 
equal way thatthe ſaid Afſſeſſors,according tothe . 
beſt of their Li can make it, which ſud coli 
Aſſeſſments (ball be made and finiſhed hefore tl 
2.4* day of July then next enſuing. | be. 
And be it farther Enacted by the Authority 
aforeſaid, That if any variance or doubt ſhal 
bappen to ariſe about any Sum ſo aſſeſt as afire 
laid, or that any Pariſhioner or Pariſhioners, 
How unequal j Owner or Owners of any Houſe, Shop, Ware 
Aſleſiments bomſe or Cellar, Wharf, Key, Crane, Waterbouſe Wen 
| — Py Toft of Ground or other Hereditament, within 
| any of the ſaid Pariſhes, ſhall find himſelf 
themſelves aggrieved by the aſſeſſing of any Sun 
or Sums of Money in manner and form aforeſaid 
that then upon complaint made by the Party u 
Parties agrieved, to the Lord Mayor or Cam 
of Aldermen of the ſaid City, within fourten 
days after notice given to the Party or Partilfhny, 
aſſef, of ſuch aſſeſſment made, to the ſaid Li 
Mayor and Court of Aldermen, ſummoning « 
well the Party or Parties agprieved as the Aldn 
man and ſuch other as made the ſaid aſſeſſment 
ſhall hear and determine the ſame in a [ummari 
way, and the Fudgment. by them given ſhall l) 
final, and without Appeal. 5 
The Aﬀeſſment provided that any aſſeſſment or rate to l 
2 * ug made or laid by virtue of this Ad, ſhall ani 
again. may in all or any of the Pariſhes aforeſaid, i 


lik 


| 
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Give Mi: manner be reviewed or altered or laid again 

bin three months after the twenty fourth 

if Jane, 1674. according to the aforeſaid 

ler, and any ſach aſſeſſment or rate ſhall or 

uy bt again reviewed or reaſſeſt within three 

wnths after the twenty fourth day of June, 
ile year of our Lord, 1681. And that all 
i every ſuch new aſſeſſment and rate ſhall be 
ule to the like Appeals as aforeſaid, and ſhall 
Llle#ed, levied and paid as any other afſeſſ- 
w or rate mentioned in this AG may or ought 


1 be. | 
And if the ſaid Alderman, Deputy ,Commoy- How unequal | 
eil men and Pariſhioner or Pariſnioners ſo gu trete 
wizted as aforeſaid, ſhall, after ſummons 6 = 7 
weſt made in that bebalf unto them, by the of the Lad 
Wd Mayor and Court of Aldermes, or the In. Mayor and 
due bent or Incumbems of any of the ſaid re. Court of Alder- 
ae Pariſh or Pariſhes,refuſe aud neglectꝭ to een. 
er and make ſuch aſſeſſments, as aforeſaid, 
ten it ſhall and may be lawful to and for ſuch. 
ſen and perſons as ſhall be thereunto anthoyi- 
ud and required by the ſaid Lord Mayor and. 
uot of Aldermen to make ſuch aſſeſſment as by 
ah ſaid Aldermen, Deputy, Common-Council- 
Wer, Churchwardens, Pariſhioner or Pariſhio- 
= . aforeſaid; ſhould or ought to have been 


fnd be it farther Enact ed, &c. That the There ſhall be 
#d Aſſeſſors within ten days after ſuch aſſeſſ- — ear 
ment made, and the reſpective Appeals (if any the ATE | 
) determined, ſhall make three Tranſcripts ments, and how 
bereof in Parchment, containing the reſpective to be diſpoſee. 
Wins to be payable or appointed to be paid out of 
al! and every the Premiſſes within ſuch re- 
ect ve Pariſh, and ſubſcribe the ſame under 


their 
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their Hands, within twenty days after (u;}, 
ſubſcription, as aforeſaid, one of the [aid Tray. 
ſcripts ſhall be returned to the Lord May of 
the City of London, to be kept and preſervel 
by the ſaid Lord Mayor, in and amongſt the 
Records of the ſaid City, for a perpetual Mz. 
13 morial thereof, and another of the ſaid Tray. 
4 ſeripts ſhall be returned into the Regiſtry if 
the Lord Biſhop of London, to be kept and re. 

ſerved as aforeſaid, and the other of the ſail 

Tranſcripts ſhall remain and be kept in the 

Veſtry of ſuch reſpective Pariſh, for a perpetual 

; Memorial, as aforeſaid. 

Where and to And for the ſurer and better payment of the 
—_ 3 ſaid reſpective Sums of Money, ſo to be aſſeſſed 
ſhall be — aud taxed towards the raiſing of the ſaid main- 
taimance FI their reſpective Parſons, Vicars and 
Curates of the (aid reſpective Pariſhes, as afore- 

ſaid. Be it Enacted, &c. That all and eur) 

ſuch reſpeFive Sum and Sums of Money, ſo 10 

be 1812 and taxed as aforeſaid, towards the 

raiſing of the ſaid maintainance of the ſaid n. 

ſpedtive Parſons, Vicars and Curates of the ſaid 

reſpecti ve Pariſhes, ſhall be paid to the [aid re- 

ſpective Parſons, Vicars and Curates and their 

Succeſſors reſpectively, at the four moſt uſual 

Feaſts, (that 4s to ſay) at the Anmunciation 

of the bleſſed Virgin Mary, the Nativity of 

St. John Baptiſt, zhe Feaff of St. Michael 

the Archangel, and the Nativity of our bleſſed 

Saviiar, or within fourteen days after each of 

ihe Feaſts aforeſaid, by equal payments; the 

reſpective payments 0 to 1 and com- 

mence only from ſuch time and times as the In- 

cumbent or Incumbents of ſuch reſpective Par 

riſh ſhall begin to Officiate or Preach as * 

| ent 
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bent or Parſon in the reſpective Cbhureb belong. 

(uch ing to ſuch reſpeive Pariſh, or in ſome other 
convenient place or places in ſuch reſpective 
„ Pariſh or Pariſhes, to be nominated or appoin- 
= ted by the Lord Biſhop of London for the time 
„g, or by the Archbiſhop of Canterbury in 
ay place within bz Peculiars. | | 

And in any Pariſh or Pariſhes where any What Impro- 
7 eee. be, be it rade ac. That cl pr _ 
„ad every the Impropriator or Impropriators of H.. 
aig my of the ſaid Paribas ſhall — — 40 *. 
what really and bona tide they have uſed, 
ad ought to pay and ſatuſy to the reſpective 
z lumbent of ſuch reſpective Pariſh, at any 
led time before the late Fire, and the [ame ſhall be 

i emed and computed as part of the Main- 
wy" unance of ſuch Incumbent ; notwithſtanding 

its Act, or any Clauſe, er Matter, or Thing 

tlerein contained. | 

And be it farther enacted, &c, That if any The Sums ic: 
F the Inhabitants in any of the reſpective Pa. ſeſſed how to be 
nh or Pariſhes as aforeſaid, (ball, or do refuſe recovered upon 
i negle& to pay to tbe reſpective Incumbents refaſal, &. 
fereſaid, of any of the 5 Pariſhes, any 


re- 
„ ner Sum of Money to bim reſpectively pay- 
1 le, or appointed to be paid by this Act, 5 
part thereof, contrary to the true intent 


d meaning of this Act, ( being lawfull 
manded 25 Houſe or Houſes, Waarf Rep 
rane, Cellar, or cther Premiſſes whereout the 
ane M payable) that then it ſhall and may be 
nfl to and for the Lord Mayor of the City 
London for the time being, upon Oath to 
made before him of ſuch refuſal or neg- 
d, to give and grant out Warrants for the 
cer or Perſon appointed to collebs the ſame, 


with 
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with the aſſiſtance of 4 Conflable in the 1, 

time, to lewy the ſame Tythe or Sums of M th 

ney ſo due, and in arrear and * UP" Ui 

ſtreſs and ſale of the Goods of the Party off ca! 

Parties ſo refuſing or neglect ing to pay reſforini ihe 

to the Owner or Owners the overplus of fuel an 

Goods over and above the ſaid arrear t ik 

ſaid Monies ſo due and unpaid, and the 1, Ms ! 

ſonable Charges of making ſuch Diſtreſs, wh; 

be is to dedutt out of the Monies raiſed by ſa] (4 

of ſuch Goods. ther 

What remedy Provided always, &c. That in caſe thi 

if the Lord Lord Mayor or Court of Aldermen ſhall r:fuW Hi 

Mayor or or weplect to execute any of the reſpetinf #1 
Court of Al- X 

dermen negle Powers Fo them by this Act granted, or to p 

or refuſe to do form all and every ſuch thing related eith there 

their Duties. 0 the aſſeſſing or levying of the reſpeftii' b. 

Sums aforeſaid, as they are by this Ad au 

rized and required to perform, that they ¶ len 

ſhall and may be Lew for the ſaid jms 

Charcellor, or Lord Keeper of the great Si. 

of England for the time being, or any two WM" be 

are 


more of the Barons of his Majeſty's Court 
Exchequer, by Warrant or Warrants under | 
or their reſpective Hands and Seals, to 404 
perform what the ſaid Lord Mayor and Ci 
f Aldermen, according to be true intent 
meaning of this preſent Act, might or ought 
bave done, and by ſuch Warrant eit ber tot 
power any perſon or perſons to make the 
ſpective Aſſeſſments as aforeſaid.or to authori 
the — Officers or perſon or perſons | 
pointed to collect the Sums aforeſaid,to levy! 
fame by diſtreſs and ſale of the Goods of 4 
perſon or perſons that ſhall refuſe or neglets 
pay the ſame in manner and form aforeſaid. 
aa Provii 
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8 Provided always, &c- That where any of Where one of 
the Pariſhes within the ſam City, have ſince the che Incumbents 
late Fire, by Death or otherwiſe, become va- = his fellpw 
cant, the ſur diving or remaining Incumbent of 1 
the other Pariſh thereto united, or therewith — 
anſelidated, ſhall have and enj DV and heve 
like remedy to recover the Tythes bereby ſetled 
u be paid, as if he had been actually preſented, 
admitted, inſtituted and inducted ints beth the 
ſaid "adi ſence the Union and Conſolidation 
thereof. | 

Provided, That no Court or Fudge Eccleſi. Thed, , 
ical or Temporal, ſhall hold — of, or 5 —_—_ be 
an the Sum or Sums of Money due and owing, ſued for in any 
i to be paid by virtue of this AF, or any part other Court. 
threof,otber than the perſons hereby authorized 
1 bawe Cognizance thereof: Nor ſhall it be 
lawful to or for any Parſon, Vicar, Curate or 
hcumbent to convent or ſue any perſon or per- 
jms afſeſt as aforeſaid, and refuſing or neg- 
Hing to pay the ſame in any Court or Courts, 
ir before any Fudge or Fudges,other than what 
ame aut borix ed and appointed by this Act for 
the hearing and determining of the ſame in 
manner 2 4 
Provided always, That it ſhall and may be 
lawful to and for the ot wp Adler © 5 N A 
unt of St. Pauls Church London, Parſon and nons of S. Pauls 
40 iff roprietors of the Rectory of the Pariſh of wo con the 

it. Gregory aforeſaid, to receive and enjoy all DP ond 

tber Utbes, Oblations and Duties, ariſing or growing 
due within the ſaid Pariſh in as large and bene- 
ial manner as formerly they hawe or lau- 
fuly might have done, any thing therein to vb 
antrary notwithſtanding. | 


oui 25 CHAP. 


Gregory. 


WO 


. — 


- 368 The Parſons Counſelloz: Part II. 


CHAP. XXVI. 


The Twenty fixth Chapter ſhews, in wha 
Court the Right of Tythes is deterni. 
nable, and how, and in what manye; 
to be recovered ; and in what Caſes 

 Prohibitions are uſually granted, aud 
how proſecuted and N 


2 Inſt. 66 1. HAT Tythes were anciently deter- 
1 minable in the County and Hundred 
Seld. Hiſt de. Courts, is aſſerted both by Sir Edwar 
Finch Fons a. Coke and Mr. Sellen: And the fame 3 

pears by the Laws of King Ethelſtan long 
Selden Jani An before the Conqueſt ; and Mr. Selden i 
Son Of Opinion, that the Biſhops Conliſtory 
410,411. here in England was not ſetled till the time 
of Hiliiam the Conqueror, who by his 
Charter commands, Ur nullus Epiſcopus vi 
Archidiaconus de legibis Epiſcopalibus ampliy 
in Hundredo placita teneant, nec cauſam qu 
ad regimen animarum pertinet ad judicium ſe 
cularium bominum adducant , ſed quicunque 
ſecundum leges Epiſcopales de quacunque cauſa 
wel culpa interpellatus fuerit, ad locum, que 
ad hoc Epiſcopus elegerit & nominaverit, vt 
niat, ibique de cauſa ſua reſpondeat, & un 
ſecundum Hudret. ſed ſecundum Canones © 
Leges Epiſcopales rectum Deo & Epiſcopo ſu 
' faciat. And cloſes thus, Hoc etiam defends 
nat nullus Laicus homo de legibus, quæ ad Epi. 
copum pertinent ſe intromittat; yet notwith 
Seld. 414. Ke, ſtanding, as Mr. Selden obſerves, the Juril 


Seld. 414. 


diction” 


4 8 hs 8 LS. 
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diction of Tythes was not ſo ſetled in the 

Biſhop and Eccleſiaſtical Courts, but there 

were Suits for Tythes as well in tlie Tem- 

tal as Eccleſiaſtical Courts, whereof he 

phat gives fome Inſtances. ' And amongſt tze 
mi Laws of King H. 1. I find this Clauſe, Si Leg. Hi. 14 ff. 
wer gui rectam decimam ſuperteneat, vadat præ · Lamb. 18 2. 
ſes palin, Regis &. Epiſcopi & terræ domini cum 
a wesbytero, & ingratis auferant; & Eceleſiz 

tui pertinebit, reddant, & nonam partem re- 

linquant Ei qui decimam dare noluerit. 


* 


But the Law hath been now long ſetled 
that the Eccleſiaſtical Courts have in ſome 
Caſes the power to determine the. Right 
of Tythes, and in all Caſes to hold Plea 
for the Subſtraction and witholding of 
Tythes, and confirmed by ſeveral Acts of 
SINE £5.99, OE red rh Fo gy et 
Jo the fiſt; If a diſpute. Happen b3- 37 H.6.30; 
tweert two Parſons , to which of them 3* — 9a ; 
the —— belong, whether to the one by 7, 2 
— ial Right; 2 45 _ as a Portion ritual Cour, 
lon J his Rector. eſcription, ay derermitc; 
d bern Parſons — by 907 rok he Right of 
under the ſame Title, ſo thr the Right of 
Patronage comes not in diſpute, the Righs 
cay/af of theſe . Tythes ſhall be determined in 
ſuenſ the Eccleſiaſtical Court, and na Prohibi- 
„ e don of Indicavit ſhall hinder it, and this 
un suit in tlie Eccleſiaſtical Court is called a . 
Spoliation. e e TORS OT A Then *3 
. And. this Juriſdliction is ſo peculiar and 148. 174 b. 
arinexed to the Spiritual Courts, That if Where the Tem 
the one Parſon: ſhould bring an Actien of heal Corres | 


reſpaſs at the Common Law, againſt the 2 10 * 


JurilY other Parſon, for the raking or carrying An, 
| B b away © 


” 
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away Corn or other things ſet out ſor 
Tythe, the Defendant may by way of Plea 
ſhew, That the Goods in queſtion were 
Tythes ſer forth and ſevered from the nine 
parts, and that he is Parſon of Dale, and 
that he and all his Predeceſſors time out of 
mind have had theſe Tythes as a Portion 
which belonged to his Church, and that 
the Plaintiff being Rector of the Pariſh 
where they grew, claims them as his 
Tythes , and demand judgment, if the 
King's Court will hold Plea ; by ſuch Plea 
the King's Court ſhall be ouſted of juriſ- 
diction : But if the diſpute in ſuch Action 
fall out in pleading to be about the bounds 
of che Pariſhes, then the King's Courts ſhall 
not be ouſted of Juriſdiction. 
„Hg. %o And ſo it is, if the queſtion be between 
50 E. 3. 20. the Farmer, Baily or Servant, of the one 
35 E 3.5. Parſon, and the Farmer, Baily, c. of the 
_—_ 33 other, or the other Parſon himſelf; in ſuch 
x N Caſes, though the diſpute does appear to 
44 E. 3.39. be concerning the Right of Tythes between 
20 H. 6. 1. the Parſons, yet the Court ſhall not be 
„Hens. ouſted of the Juriſdiction becauſe they are 
4 5 of * not both Clergy-men. - | 
wy But in all theſe Cafes where the Right 
of Tythes is in diſpute between one Par- 
ſon and another, in whole Names ſoever 
- the Suit is in the Spiritual Court, I per- 
ceive no Prohibition lies, if both Parſons 
come in by the ſame Title of Patronage, 
fo that the Right of Patronage came not 
4 e Parry al 


And 
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And I take the Law to be the ſame 40 E.;. 28. 
where the Queſtion ariſes between the 69. 
Parſon who is Patron, and the Vicar, 3g : 
1 Tythes belong to the Parſon or welt. 2. c. 3. 
cafe bs 
But where the Right of Tythes is con- Circumſpecte 
troverted between two Clergy-men which *82tis, Arti- 
come into their Churches by ſeveral Pa. i Cle c.. 
trons, there in that caſe the Spiritual Court 
hath not Juriſdiction to determine the right 
of the Tythes, if they amount to the fourth Where che Spi- 
part of the yearly value of the Church; 7 Core 
tut the Title is to be determined by Writ u, 28 : 
of Right of Advowſon of Tythes, as ſhall „7 Bebe. 
nds be ſnewed more at large, when I ſhall 
hall N come co-ſhew in what Caſes the right of 
Tythes is determinable in the King's Courr. 
een I But in that Caſe, if the Tythes in queſtion 
one ¶ do not amount to the fourth part of the 
the N yearly value of the Church, the Ecclefia- p. N. B. 3) E. 
uch W tical Court may determine the right in | 
r to Wa Spoliation. pe 
een But ic ſhould ſeem that if they claim both 
bey one Patron there, though che whole 
arc Tythes come in debate, the Title ſhall be 
„ eetermined in the Spiritual Court by a Suit 
ght Win the nature of a Spoliation. | 
dar- But the Juriſdiction of the Eccleſiaſtical Spiritual quriſ. 
ver Courts to hold Plea, for the ſubtraction and diction confir- 
per· vith-holding of Tythes, as the ſame hath , I ſeveral 
ſons been very ancient, ſo it hath been confir- _ Ferlis. 
ge, med by ſeveral Acts of Parliament, as I all 
not i ew; the firſt of which is that of Circum- By the Statute 


: ; - De circum- 
ſeſte Agatis made in the ninth Year of 99 


- ME. 1. by which it is Enacted, That, Si 
ind Reder. petat verſus * oblationes ; 4 
285 B b 2 6— 


372 Che Parſons Counſelloz : Part Il. 


decimas debiras & conſuetas ; vel ſi rector petat 1 

verſus Rectorem de decimis majoribus vel mi. N of 

noribus, dummodo non petatur quarts pars waly. pi 

74 Eccleſia: ltem ſi Reltor petat mortuarium cio 

in partibus ubi mortuarium dari conſuevi far 

Lem fi Prælatus alicuſus Eccleſiæ vel ado. 2 

tus petat & Rectore penſionem ſibi debitam, am. lr 

nes bujuſmodi petitiones ſunt faciende in FCA 

| Ecelefiaſtico, &c. and concludes, In omnilu Mf a 

predicts caſibus babet Fudex Eccleſiaſfticu ay. 

voſcere, Regia probibitione non obſtante. 

That it is n There hath been ſome queſtion made, 

2 4 Par'12- whether this were an Act of Parliament ot 

2 Ind 48). Dot; but it is proved by Sir Edward Cole, by 

Seld. Hiſt. de- many unanſwerable Reaſons, to be an Ad 

cim. 424. of Parliament, and ſo agreed by Mr. & 

den, and almoſt all others. 44 4:28 of 

And extend; to Secondly, Admitting it to be an Ad 

af England. Parliament, it hath been doubted,whether 

2 laſt. 487. it extended farther than to the Diocek; d 

Seld. Tythes Norwich, it ſeeming to be appropriated b 

41 3-Plo.36.b. . : | 

Hatton of Sta. the penning to that Dioceſs alone; but b 

tules 15-17, the general Opinion of the Learned, it er 

40,41. tends to all other Dioceſſes, and Norwia 

Tg inf.366. js only put by way of Example. 

Obſervations in And the prudent penning of this Law by 

the penning of our Anceſtors deſerves the Reader's Obler 
it. 


vation, how careful they were to preſerit 
their own Rights, and avoid the incroack 
ments of the Clergy, who were in tho 
days very powerful: For firſt, they woulc 
not give way to the Canons to deſtro 
their Cuſtoms and Preſcriptions allowed b 
the Common Law, and therefore give th 
Spiritual Judge juriſdiction of Tythes and 
Oblations (debitas & conſucras) only. 1 


2A 


Chap. 26. Oꝛ Law of Tythes. 
1 They would not expoſe their Rights 
of Patronage to the determination of the 
Spiritual Judge, and therefore this condi- 
tion is annexed, Dummodo non petatur quarta 
pors valoris Eccleſiæ. 

3. Laſtly, They would not ſubject them- 
ſelyes to pay Mortuaries according to the 
Canon Law, but «bi dare conſuevit; fo that 
any Suit were ſued for Tythes, Offerings, 
Mortuaries, not due as well by Cuſtom as 

common Law, a Prohibition lay and doth 
ade le at this day. 42 | 
nt o The ſecond Statute concerning the Juriſ- 
e, byfMdition of the Spiritual Courts in caſe of 
A rycthes, is the Statute of Articuli Cleri, but 
„KA mall paſs it by here till I come to ſpeak of 
the Writ of Indicavit. 


x oli The next Statute I meet with that con- 18 E.3, cap. 7. 


ether cerns this matter, is the Statute of 18 E. 3. 
9. 7. which I ſhall paſs by alſo till I come 
o the determination of the right of Tythes 
by Scire Facias. 


iter ll There was another Statute made 1 R. 2. 1 R. 2. cap. 13. 


nici is cap. 1 3. for the Puniſhing of ſuch as in- 
ited thoſe that ſued in the Spiritual 

hurts for ſubtraction of Tythes, or com- 
blerMhelled them to deſiſt by Bonds or otherwiſe; 
ſer\Whit that Law being now become obſolete, 
d beſides my purpoſe, TI ſhall proceed to 
thoWhe Statute of 27 H. 8. by which it is 

knaced, 


tro That every Subject of England, Ireland, 27 H. 8. . a. 


ed b IWales,Callas,and the Marches of the ſame, 
TT hould according to the Eccleſiaſtical Laws 
s a10Ordinances of the Church of Exgland, and 


after the laudable Uſages and Cuſtoms of the 


* 4 


374 The Parſons Counſelloz : Part II. 
« Pariſhesor other places where he dwells 

db ©occupies,ſhall yield and pay his Tythes and 
Offerings, and other Duties of holy Church, I e 

© and that for Subſtraction of ſuch Tythes, fu 
Ec. may by due Proceſs of the King's Eccle. 
cſiaſtical Law, convent the perſon, &c. oof. Ml f. 

© fending,before his Ordinary or other com. 

© perent Judge, &. having Authority to hear m 
and determine the Right of Tythes, &. And P 

© compel the Party offending to do and yiedi . + 


their Duties in that behalf. And in caſe the ¶ ext 
Ordinary, &c. for any Contempt,Contuma. Wl Per 

: © cy,Diſobedience,or other Miſdemeanoroffiſl * 
the Party Defendant ſhall make informs: L 

« tion to any of the King's moſt Honourable for 
Council, or the Juſtices of the Peace of ile. 
©Shire where the Offender dwells, to aſfil ſtic 

© 2nd aid the Ordinary, &c. and to order and Co 

- *reform any ſuch e e any Cauſe beſore ® \ 
© rehearſed,that then he of the King's Coun | 

* cil,or ſuch two Juſtices of the Peace, where. ma 

© of one to be of the Quorum, to whom ſucdi I 

* Information or Requeſt ſhall be made, hal Act 

5 have power to attach, or cauſe to be attach eth 
ed the perſon, or, Cc. againſt whom ſuchi cle 
Information ſhall be made, and to commit Uſa 
the ſame perſons to Ward, there to remain ded 
without Bail or Mainpriſe until he, Cc. ſpal al 
have found ſufficient Surety to be bound it { 
by Recognizance or otherwiſe, before tha] Juri 
King's Counſellor, or, &c.or any other li or : 


* Counſellors, or Juſtices, &c. to the uſe of ti _ 
King, to give due Obedience to the Proceſ his 
* and Proceedings, Decrees and Sentence 0 
© the Eccleſiaſtical Court wherein ſuch Sui en- 
che. ſhall depend or be. And farther gie 914 


powe 


power to the ſaid Counſellor, or to two TY 
* ſuſtices of the Peace,whereof one to be of 
bthe Quorum, to take, receive and record 
fuch Recognizance and Bonds. 
There is a Proviſo in this Act, that it 
f ſhall not extend to London. 
And another Proviſo, that the Party ſued 
'may have all legal Defences, Appeals and 
prohibitions. | 
And it is to be obſerved that this Law 04/rwatione 
extends to all forts of Tythes, mixt and pon this Law. 
perſonal, as well as predial. 
Next he that will have the benefit of this 
Law, mult ſue for the ſingle Value, and not 
for the double Value upon the Stat. of 2 E.6. 
Thirdly, The Plaintiff in the Eccleſia- 
ſtical Court may proceed upon this Act for 
Contempt, Contumacy or Miſdemeanor, 
as well before as after Sentence. 
Fourthly, The Security upon this Act 
may as well be by Bond as Recognizance. 
. Laſtly, Obſerve the wary penning of this 
act; they muſt pay their Tythes and 
other Church Duties, according to the Ec- 
cleſiaſtical Laws and laudable Cuſtoms and 
Uſages of the place; next if it be deman- 
ded before whom Suit upon this Statute 
ſhall be made, it is anſwered by the Statute 
it ſelf, it muſt be before ſuch Judge as hath 
Juriſdiction of the Caule, fo that it creates 
or enlarges no Juriſdiction. 
The next Act of Parliament concerning 
this matter is the Statute of 32 H. 8. by 32 H. 8. c. j. 
which it enacted, that all and ſingular per- 
ſens, &c. (hall fully, truly and ofeual) di- 
vide, ſet out, yield or pay all and ſingular 
eh. "+ Tythes 
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Tythes and Offerings, according to the lauyfu} 


Cuſtom and Uſages of the Pariſhes and Place, 


aphere, &Cc. aud in caſe any Per ſon, &c. PA 
detain or withhold any of the ſaid Tythes 
Offerings,or any part on parcel thereof, that they 
zbe perſon Lay, or, &C. ſhall: or may conveys 
tbe perſow, or, &C. before the Ordinary, cor. 
ding to the Ecclefraftical Laws, &. and ſe 
proceed to Sentence according to the Proc; 
und Courſe of the Eccleſiaſtical Laws. 

And that if any Perty appeal againſt the 
Judges Sentence, be ſhall then aſſeſs the Coſt; 
of bu Suit therein before expended, and ſual 
compel the Appellant to pay the ſaid Coſts by 
the compulſory Proceſs and Cenſures of the ſaid 
Laws, taking Security of the [aid Party, to 
who the [aid Coſts ſhall be paid. te repay the 
ſame, if the Appeal he adjudged againſt bim. 
And if any Perſon After Sentence definitin; 


gives againſt him, ſbal obſtinately and wilfuly 


refuſe to pay their Tythes, or the Sum gdjudges, 
bat —.— Fuſtices of the Peace, bereof 
ove ſhall be of the Quorum, ſhal, &c. upon In. 
formation, Certificate, or Comylgint 10 they 
wade . by. Writing by the ſaid Ecclepaſtical 
Fudge, &c. cauſe the Party refuſing to be at- 
zached and committed to the next Gaol, there ty 
remain till be, tc. heve found ſufficient Sure 
ties to be beund by Recognizance or otherwiſe 


before the ſawe Ful icet tothe uſe of the King 


Go perform the ſaid definitive Sentence. 
; Provided that no Perſon, or &c. to be ſued ar 
etherwiſe compelled, to zield, give or pay any 
manner of Tythes for any Manor, Lands, & 
which by the Laws or Statutes of tha Reglm are 


wſcharged, or not chargeable ain bike: Hilber 


I Chap. 26. O2Law of Tythes: 377 3 
a Provided that thy AG ſhall not extend, or 
aces MN be expounded to give any Remedy, Cauſe of. 
Agia or Suit, in the Courts Temporal againſt 
em Perſon, &c. which ſha} refuſe or 2 to 
ben Wl for out hu or their Tythes, or which ſhall detain, 
veus WM withhold or refuſe to pay bis Tythes or Offer» 
cor. , or any parcel thereof : But that in all 
% b Caſes the per/on or perſons, being Eccleſia- 
eſa Wl fical or Lay perſons, having cauſe to demand 

i have the ſaid Tythes or Offerings, or there- 
the Wl iy vronged or prieved, ſhall take and have 
ol; Wl their remedy for their ſaid Tythes and Offerings 
hal Wl is every ſuch Caſe in the Spiritual Courts, ac-. 
by WM «rding to the Ordinance in the former part of © 
ſaid il the: ſaid Adt mentioned, and not otherwiſe, 

ay thing, &c. 3 £9 
. 1; It appears by the Preamble of this Obſer vation: 
Law, that this Act was particularly de- . 701 
gned for the Relief of Impropriators, wuo 
before this Act were not capacitated to 
lue in the Spiritual Courts for the Sub. 
traction of Tythes, and were hard put to 


it to find any other Relief. To 
2. Where by the former Act the Party 
for Contumacy, &. might be compelled 
to giye Security before Sentence, in this 
Caſe of the Lay Impropriators the Party 
cannot be compelled to give Security till 
after definitive Sentence. | 

3. Upan this Law there muſt be two 
dureties at leaſt; upon the former one ſuf- 


4. The Security in this, as the former, 
may be-by. Bond or Recognizance. 
F. Whaſoever will have the benefit of 
this Act, muſt ſue particularly upon this 
1921 1 4 "op. ; | Law 
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Law for the ſingle value, and not for the 
double value upon the Statute of 2 Z.6, }f ,. 
6. This Law extends, as the former did, | 
to all manner of Tythes and Offerings, 
5. London is excepted out of this AR, ag 
jt was in the former. | 
8. This Law only extends to cuſtomary 
Tythes, and not for Tythes due by Ganon 
and Eccleſiaſtical Laws. 

9. This Act only extends to ſuch as ſhall 
obſtinately and wilfully refuſe to perform 
the Sentence of the Eccleſiaſtical Judge, 
and for no other Contempt or Neglect. 

10. Laſtly, This Act reſtrains the Suit 

to the Eocleſiaſtical Court upon this Sta- 
tute; otherwiſe an Action, as ſhould ſeem, 
might have been brought at Common Lay 
upon this Statute for not ſetting forth, -+«, 
of their Tythes. 

But divers defects appearing in this Law, 
eſpecially to the Lay - Impropriators, they 
obtained a more effectual Law for their 

purpoſe in 2 E. 6. by which it is enacted, 
St. 2 E. b. c. 13. That if any perſon carry away his Corn or Hay, 
or other predial Bt bes, before the Tythe theref 
be ſet forth, or willingly withdrawn his Tythes 
of the ſame &c. that then upon due proof theref 
made before the Spiritual Fudge, or any other 
Fudge to whom heretofore be might have made 
complaint, tbe party ſo carrying away,withdraw- 
ing, letting or topping ſhall pay double the value 
of the Tenth or Tythe ſo taken, hft, withdrawn 
or carried away, over and beſides the Coſts, 
Charges and Expences of the Suit in the ſame, 1 
tbe ſame to be recovered before the Eccleſiaſtical i d. 
Judge according to the Eccleſiaſtical _ 
5 | ere 


Chap. 26. Ox Law of Cythes. 
'There 1 @ Proviſo in this Act, that gives 
occaſion of many Prohibitions to thy effect: 
That no perſon ſhall be ſued, or otherwiſe 
compelled to yield, give or pay any manner of 
Tythes for any Manors, Lands, Tenements or 
Hereditaments, which by the Laws and Sta- 
tutes of this Realm, or by any Privilege or 
Preſcription are not chargeable with the pay- 
ment of ſuch Tythes, or that be diſcharged by 
any Compoſition real. 1 5 
This Paragraph of this Statute as to the Erstens only 
dee, MW double value, extends only to predialT ythes, ts predis! 
t. 2s Corn, Hay, Wood, Flax, Hemp, Fruit, Dres. 
Suit Cc. but for mixt and perſonal Tythes, there 
Sta · is a Proviſion after in this Act. 
em, Tbere à alſo anotber Proviſo in this Statute Sole Juriſ- 
Law in the former, which reſtrains all Suits for dictiem to the 
Pc ſaberactiom of Tythes to be ſued in the Eccleſs- I _ 
aftical Court, and that it ſhall not be Iawfulto © 
aw, Wl ſue any withbolder of Tythes, Obwentions, &Cc- 
they WW in any other Court; and that if the Eccleſiaſti- 
heir i ca! Fudge ſhall give Sentence, no Prohibition or 
d, Appeal depending, and the Party condemned 
Ha), i do not obey the Sentence, that then ſuch Fudges 
reef WM may excommunicate the Party, and if be wil- 
uber fully ſtand excommunicated by the ſpace of forty 
ref il days next after Publication thereof, in the Pa- 
her MW riſþ-Church of the Place or Parilh, where the 
nad ¶ Party excommunicated « dwelling or moſt abi- 
a. ¶ ding, then the Fudge Eccleſiaſt ical may certify Excommuni- 
alu the King in the Chancery, and require Pro- cate capiends 
un ceſs of Excom. capiend. In 
ofts, This Clauſe extends to all manner of 
me, Tythes, Offerings, & c. but this gives no 
ical double damages for them, as the former 
7 Cauſe doth for Predial Tythes. 
There 


320 -_ The Parſons Counſello:: Patt 171 C 
There is another ' Clauſe in this Ad 0 

* that gives ground likewiſe for many Pro. pe 
hibitions; which is to this effect, Cc 

T bat the aforeſaid Clauſe ſhall Tot exten! it 

to give any Fudge Eccleſiaſtical Furiſdifiing 5 

to bold Plea of any Matter, Cauſe or Thing thi 

repugnant to, or againſt the effect, intent or Wl 

meaning of the Stat. of Weſtm. 2. c. 5. the 2 

Stat. of Articuli Cleri, Circumſpecte Aga. ne 

tis, Sylvz cxduz, the Treatiſe de Regia Ca 
Prohibitiane Stat. x E. 3. c. 10. or any of der 

- them, or to bold Plea in any matter, wherein 6 

the King's Court ought to bave Furiſdiction, an) tec 

thing therein, &c. ; the 

: Note, That by theſe three Statutes be. the 
| fore mentioned, the Juriſdiction of 'Tythes wh 
is confirmed and reſtrained to the Eccleſi- Wl 2 


aſtical Courts. are 
Obſeroatiens That by the Statute of 27 H. 8. Proceſs Ml i 
wpor al the for Contempt is given before Sentence. tut 
— By that of 32 H. 8. Proceſs for Con- of. 
tempt is given after Sentence definitive : n 
but obſerve the different penning. Fa 


And by this laſt Statute a Writ of Ex- n 
communicato capiendo is given, if the Party n 
continue obſtinate by the ſpace of forty St. 
days, after an Excommunication publiſhed Wi 
againſt. him; ſo that a Man would think Wl n 
here were as good Remedies provided for i n 
the Recovery of Tythes in the Eccleſiaſti- ¶ ©” 
cal Court as could be imagined; but the Wl * 
Interruptions that are frequently given by 
Prohibitions,as ſhall be ſhewed hereafter in © 
due place, very much fruſtrate the effect * 
of the Proceedings in thoſe Courts. 


And 


Chap. 26. Oz Law of Tythes? ”' 387 
And note, That a Modus decimandi is pro- L Inſt. 40, 
perly to be ſued for in the Eccleſiaſtiog] Noy 81. 
Courts; but if the 3 be denied; 2 27.137 
it ſhall be tried in a Prohibition. C2 219: 

And ſo having faid ſo much concerning | | 
the Eccleſiaſtical Juriſdiction for the deter- Y 
mining the right of Tythes, and relief 
againſt ſubtraction of Tythes, I ſhall in the 
next place ſhew, in what Courts, in what 
Caſes, and in what Manner, they are de- 
terminable in the Temporal Courts. | 

Mr. Selden, in his Hiſtory of Tythes, Selden 422. 
reckons up five manner of ways, whereby /* n Caſes 
the right of Tythes may be determined in ped ©-12 
the Temporal Courts. 1. In Prohibitions, aud may dete - 
whereby the Spiritual Courts are forbidden mine the Right 
to hold Plea, where matters happen which Heber. 
are only tryable at the King's Court, or 
where thoſe Courts proceed againſt any Sta- 
tute or the Common Law, &c. 2. By Wric 
of Right of Advowſon; whereunto may be 
annexed the Writ of Indicavit. 3. By Scire 
Facias. 4. By Proceſs Mandatory to com- 
mand the payment of Tythes. 5. By Suits 
and Actions upon the before-mentioned 
Statute of 27 H.8: 32 H.8. and of 2 E.6. to 
which may be added the Tryals at Com- 
mon Law by Actions of Treſpaſs, Aflize,e+c. 
and the Proceedings directed by the Sta- 
tutes / and 8 V. 3. c. 6. 10 and 11 V. 3. c. 15. 
and 7 and 8 W. 3. c. 3 4. And of theſe in order. | 
And firſt of Prohibitions, which are fre- In what Caſis 
quently obtained out of the Courts at Vt, · Prohibition: 
minfter, Courts of great Seſſions in Wales, aſed 10 be 
and the County Palatines, &c. upon theſe? 4 
grounds following. 


"S Upon | 


= 
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Hob. 286. 1. Upon a Moda Decimandi, where the abo 
42. 247 Defendant in the Spiritual Court ſuggeſta for 
88 that he and all thoſe whoſe Eſtate he hath Þ 
4 460b. in the Lands, &. in which,e&c. have time [Ball 
Co-2.44 Out of mind paid ſo much yearly in Mo- priv 
Dyer 74-p-49- ney, or given ſome other recompence in 5 
Modus deci- ſatisfaction of all the Tythes ariſing upon | Cou 
_ the Lands, or of all the Tythe Hay or Ty. 
Corn, &. this manner of Tything being Wdivii 
by Preſcription,which is only and properly Iner, 

triable at Common Law, if pleaded in the ¶ ſaſt 

Spiritual Court or not pleaded, or allowed Pro 

or not allowed as a good Plea, there is a Wat C 

ground of a Prohibition; and what Pre- 6. 

{criptions and Modus Decimandi are in this Wa le 

Civ 6. ante: Cale approved of by the Common Law, with 
gh of the I muſt refer the Reader to the proper I piri 
Poriſb. Noy Chapter before. dant 
147. 2. If the Bounds of a Pariſh come in dif Ie is 
Co 7.44." pute, whether the place where the Tythes will 


— <2 '+ ariſe be in this or that Pariſh, this is a mat- the. 


Supra 356- Cc. ſo if the ſuggeſtion be grounded upon Uqwer 


Co. 5 94 
ar I the Statute of 2 E. 6. for barren groun 40 
verſ. Rocheſter. Oc. | Proh 


M.6 Jac.CB. 4. If one ſues in the Spiritual Courts for are t 
Roll z. 307- the Tythes of things not Tythable by the I ta 
Seu, fr things Common Law, for which ſee cap. 13. be. ban 
ann 75:hoble. fore, or for the Tythes of great wor their 


: UChap:26: Or Law of Tythes: | 383 "= 
above twenty Years growth, it isa „ 
for a 55 * 1 irs | _— l 

No Tythes ſhall be paid of Hades and Lirtl. Rep, 1 ;: 
palks in the common Fields, but h Supra 1 
pare ed by * Corn. g 8 

5. If a Suit be brought in the Spirit : 
Court for the taking and carryin — ccs oF 
Tythes, after the Tythes are ſet forth and terminable as 
divided from the ninth part by the Pariſhio- Conn Lew. 
ner, unleſs the Suit be between two Eccle- E. 
ſaſtical Perſons in their proper Rights, a Co. El. 228. 
prohibition lies, becauſe tis matter triable . · 
3 Law. ä 
6. If the Spiritual Court will not admit Roll | 
2 legal defence, as a Releaſe, an „ 15 21,04. ? 
vith ſatisfaction, an Award, Cc. or if the v.16. 
Spiritual Judge refuſe to admit the Defen- Te mo 
dant to traverſe the Plaintiff's Title, that DT 
he is not Parſon, Vicar, &c. a Prohibition rows agg 
will be granted but if the Defendant in | 
nat- the Spiritual Court alledge ſuch matter 
n 2 Hain the Plaintiff there, which is pro- 
will Nperly triable in that Court, as Simony 

Ge. in ſuch caſe no Prohibition will be 
one. 5 
or 7. If the Spiritual Court ſhall diſallow C. 
be. Ihe proof of the ſetting forth of 3 98 
s of Tythes by one Witneſs, Prohibitions have 678,9. 301. . 
tes, Ibeen granted, Contra. Co. 12. 65. Ideo . 
e — 87. 
n There are many more Caſes wherein Dam 
Prohibitions have been granted, but th 15 raging g, 

for ate the moſt frequent, and may ſerve for 
— 5 Sas. Ag indeed 28 are 

Ieranted in all cafes, where th 
ods their Juriſdiction. : . 


By 
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2 E6c,13- y the Stature of 2 KG it w Enatted, Tha 


Muſt produce # yg Probibition (hall be granted in matters , 
Coy of the © 7 thes in any ebe Ring Courts, unleſs 4 
Party that requires the ſame, bring ant dkliver 
to ſome of the Court where he prays ſuch Probi 

12 bition, a true Copy of the Label ſubſcribd 5 
ebe Hand of the Party, and the Suggeſtion un. 

der-written, and that if he do not prove that 

4.4 ; Suggeſtion by two honeſt ſubſtantial Witneſs, 
Muft prove the in the ſame Court within fix Months after the 
Suggeſtion Probibition granted and awarded,then the Par; 


within ſix 


delayed ſhall babe a Conſultation without dela, 


_— and double Coſts to be aſſeſſed by the Gur 
where the Conſultation ; ſo granted, to be rec. 

vered in an Action of Debt, &c. wherein m 

E in, &c. ſhall be allowed. © Wo 
Obſervation This Clauſe of this Statute ſeems to give 


xp chirClauſe. the Parſon, Vicar, &c. a double remedy 
__ verſ· here the Suggeſtion is not proved within 
b ſix Months, that is, a Conſultation, and fc 


T.s. Car. ro. 

993.B.1 R. condly, double Coſts; but in both theſe they 

Cockeram are in ſome meaſure fruſtrated in their ex 

verſ. Davyes. nefations ; For as to the firſt, after ſuch 

. 4 * Conſultation a new Prohibition may be 

Jones 231. Obtained; and beſides, there are ſeveral 

Cro.Car.308. caſes wherein the Party cannot or needs not 

2 Inft.662. prove his Suggeſtion, notwithſtanding thishyhi 

| Statute, as where the Suggeſtion is in the 

negative, which regularly cannot be pro 
ved. Secondly, If the Suggeſtion be ground: 

2 Inſt.662*” ed upon any matter of Law, as in caſe thei 


Suit be for things nor Tythable , great 


Wood, things fere natur&, & c. this appear 
ing in the Libel, a Prohibition lies, and 


there needs no proot of the Suggeſtion. 


ki 


Chap. 26, On Law of Tythes. 385 
ka Suggeſtion contain two matters, and Cebbe ver. 
ba the one ought to be proved within fix _ of ans 
5 of W Months, and the other here, though the 
the party fail in proving that part that ought 
toer within this Law to have been proved, yet 
abe no Confulcation ſhall in this caſe be 
| by granted. Es, 1 
. A flight Proof will ſerve in this caſe; as Noy 28. 
that to ſay, they have Known it ſo, or that com- 
ſer, non Fame is fo. 4s 
the And if the Suggeſtion be proved before Noy 30, 44. 
art): judge within the fix Months, though not A 
ele, corded till after, it ſuffices. | 
Lo If a Man make an inſufficient proof of Littl. Rep. 185. 
rect. bis Suggeſtion in a Prohibition, it may be 
„g upplied at any time during the fix Months 
yithin the Statute. e 


gire To the ſecond, here is double Coſts to be 
nedy Wwarded for want of proving the Sugge- 
thintion,and no Execution given, but an Action 
d fe. ol Debt to recover it; which is but a bad 
theyWremedy in this caſe, when the Party ſhall 
bn'y recover the Coſts, and have no Coſts 


lowed him in the ſecond Suit. | 

Ifa Man have a Prohibition, and do not Noy er. 
prove the Suggeſtion within the ſix Months, 
nd the Defendant cakes iſſue upon it, 
SWvhich is found againſt him, in this cafe 

he Defendant ſhall have no Coſts. ' 
Lo upon the whole matter here is a plau- 
le Clauſe in an Act of Parliament, and 
oitle benefit by it. 1 5 | 
lt is to be oblered that ſome Protiibitions I what cal 
Wo in themſelves peremptory, as where Prohibitious 
here is a Suit in the Spiritual Court for 3 7 
tings not Tythable, = appearing ſo in _—— 

G. tho 


Fo 359, - UC Bonny Conn © Carr F® 
* the Libel, in which caſes a Conſultation 
ſhall never be granted: And ſo it is, if the 
Suit be for carrying away Tytlſez after they 
are ſet forth, unleſs it be between Clergy. 
men in their own rights: And ſo it is where 
the matter is determinable at Commcn 
Law, and the ſame appearing in, the 


Libel. | 
Where ex poſt But where a Modus decimandi, a cuſtom 
fad. of not Tything, a privilege within the Sta. 


tute of 31 H. 8. for Abby-Lands, and in 
ſuch other caſe*, where the. Suggeſtion i; 
grounded upon matter of fact, which i 
doubtful to the Court, thoſe Prohibition; 
are not peremptory till the matter of tat 
be tryed and found true by Verdict. 


More 919 And note, That the Reverſioner may 
have a Prohibition upon a Suit againſt hi 
Tenant. . | 


But it is a queſtion whether two that are 
{ued ſeverally in the Spiritual Court may be 
upon the ſame Modus joyned in a Probi. 

bition. 
Hetley 147- Þ The manner of Proceeding in the ob 
taining, proſecuting and defending of Pro. 

hibitions, is in this manner. 

Hew to proſe= The Party that is ſued in the Spiritual 
— defend Court, and deſires a Prohibition, moves the 
70749121087. Court, and forthe moſt part makes his Sug: 
geſtion ore tenus at Bar: If the Suggeſtion be 
ſuch upon which a Prohibition cannot be 
denied, the Court uſually gives rule, That 
the Party {hall at a certain day come to 
ü ſhew cauſe why a Prohibition ſhould not be 
75 granted, and that in the interim Proceed 


+. in the Spiritual Court ſhould be ſtay: 
1 e | ed 


| ef. Upan ſerving this Rule in due time, 
be Spiritual Court do not 61 the 
8 , ang the good equſe co the contrary, 


— e Prohibition is n 0 the rule 
i made peremptory ; but if the Court be 
nen doubtful, whether the matter be ſufficient 


ie t ground a Prohibition or no, then, or at 
on the Prayer of the Defendant, the Court 
g. in order the Plaintiff to draw up his Sug- 
} geſtion into form, and then the Court wil 
* conſider of the matter, or the Defendant 
\ i may demur to it, and the matter argued 
8 by Learned Counſel, and then the Court, 


(2 as they ſee cauſe, will either award the, 
Prohibition, or diſcharge the Rule. But if 

the matter ſuggeſted be a good ground for 

a Prohibition, but is in it felf falſe or doubt- 

ful, the Defendant in the Prohibition may 

| demand a Declaration of the Plaintiffs Ar- 

be torney,which is grounded upon a ſuppoſed 

/ Attachment, for not obeying the Prohibi- 


oli. tion; to which the Defendant may plead 
4 as Counſel ſhall adviſe him, and Traverſe, 
on and put in iſſue the matter of the faid Sug: | 


pcltion, or ſuch other matter as Coun 

* hall adviſe, which is to be tryed by a Jury 
** of the Country; if it paſs with the Plain- 
. tiff, then is the Prohibition become pe- 
remptory; but if the Verdict pals for the 
te Defendant regularly, a Conlujtation is 
"hat awarded, that is, a Writ directed to the 
* Judge of the Spiritual Cgurt, authorizing 
ho aim to proceed, notwithſtanding the Pro- 
cd. Þibicion- 


6 | "l 


Man 


— Kh 
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be ſued in the Spiritual Court 

for the Tythes of Wood, Herbage, & c. and 6 

2 Prohibition granted becauſe the Wood 

was burnt in the Houſe, or the Cattle bred 

for the Plough or Pay], the Defendant ma 

plead, that the Wood or Cattel were fold, 

and Traverſe the Suggeſtion. l 
Hetley 147. It has been made a Queſtion, Whether : 


two that are ſued ſeverally in the Spiritual 


Court, may joyn in a Prohibition upon the 0 
ſame Modus. | 
Se. 40 E.;. e.. Now by a Statute made in the 50 E. 3. 
_ — "af it is Enacted, That where a Conſultation 
had after con is once duly granted upon a Prohibition 
ſultation, made to the Judge of Holy Church, that 
the ſame Judge may proceed in the Cauſe ; 
by virtue of the ſame Conſultation, not- f 
withſtanding any other Prohibition there. 0 
upon to be delivered ; Provided always, t 
that the matter in the Libel of the ſaid 5 
Cauſe be not ingroſſed, inlarged, or other- 5 
wile changed. mm | 
Joner 231. But this Statute has been ſeveral times L 
CroCur.203 held to extend to ſuch Cauſes only where 7 
Froph 255. O. Confulcations are judicially granted upon 
examination of the Cauſe, and not where 
| they pals of courſe, as for want of proof of a \ 
More 91). Suggeſtion, or upon Nonſuit for want of pro- 
ſecution, or where the firſt was granted for „ 
want of a Copy of the Libel, or ſuch like. l 
Co.5.68.3'." Sometimes the Court grants a Conſulta- - 
k ——— 726m bg tion ſub modo, as where the matter of the 


fab modo. Libel is in the disjunctive, and as to one 
part the Court has Juriſdiction, and to the 

other not, there the Court may grant a 

_ Conſultation as to that part that the Spi 4 

8 1 tua 


A n 4 * wth _ * * "I" 
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| || Chap. 26. On Law of Tythes. 389 

| tual Court has Juriſdiction of, and let the 7 

| Prohibition ſtand as to the other. | 5 
Or a Conſultation may be granted, fo Sommers verſ. 

; that the Spiritual Court allow ſuch plea, $7 R. Bulkley, 


of ſuch proof. DE 1 
| Note, That the fix Months for the proof hob 1. 
| of the Suggeſtion is according to the Kalen- How the fx 
dar, and not 28 days to the Month. Months toprove 
And note, in the Caſes before put, the? S*224#10n 3s 
to be accounted. 


Prohibition ſhall be general, and the Con- ; 

falcation ſpecial? awed... © ©5000 
And it is taken for a Rule in Sir Henry where no Con. 

Hobart*s Reports, that if a Prohibition be ſaltation ſhall 


faulty, yet the Defendant (hell never have = granted up- 
a Conſũltation, if it appear to the Court er 
for the Defen. 


that the Suit in the Eccleſiaſtical Court 3 
was not well grounded. „ 

And therefore where one ſued for the Dyer 171, 
Tythe Corn of ſixty Acres of Land, and the p. 556. 
Defendant ſuggeſted it was barren ground, 
and paid no Tythe, and pray'd and had a 
Prohibition, and the jury found that thirty 
Acre of it were ſo, and that the other 
thirty were barren, but had paid Tythe 
Wool and Lamb, and a Conlulcation de- 4 
nied, becauſe it appeared the Plaintiff had 
no cauſe to ſue for Tythe Corn. 

So if one lay a Medws for the whole Noy 28. 
Town, and prove it for himſelf only, no ; 
Conſultation ſhall be granted. 

So in a Prohibition it was ſuggeſted, that woe 917. 
the Parſon had 20 Acres of Land, and 10 Auften ver. 
Acres of Wood in diſcharge of all Tythes, Pigot. Cro.El. 
and the proof was, that he had 20 Acres of 73% 
Land only, and a Conſultation denied, be- 
cauſe it appeared he had no cauſe of Suit. 

a mod r Res- 
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Baidum verſe 
Ge.ry. 
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in the Libel. 


The wertne and. Prohibitions of themſelyes are N 
vicys Frobi- things, where they are uſed upon ju 


b:129uz, 


- thould foreſee without the Spirit © 


That where one was granted before 


M. 
gal and true grounds; and 5400 Sfren 
avoided the Uſurpations of the Popes atid 
Spiritual Courts: But by the Corruptian 


f theſe later times they are grown very 


grievous to the Clergy ,” being too © 


granted upon feigned and untrue Sugge- 
ions, which ic is impoſſible the 8 
ro- 
pheſy. And I think I may preſume to lay, 


o 
E 


Elizabeths time, there have been a hundr 
granted in this laſt Age, and they are a 
4% ᷑ ᷣͤùMd— ̃ ner ns JN 


"I". ens ith; 6 ade 6 
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chip 26. O7 Lath of te. 391 
reat delay and charg eto the Clergy, 5 | 
ia it were well, in Ark, poor judgment, 
if the Reverend Judgęs woüld think ot 
ſome way to reſtrain them, or to make 
them pa) well for their delay, by making 
the Plaintiff enter into Rec nigance to 
pay ſuch Coſts, as the Coùtt our, of which 
. ref ilſue, ſhould Award, in. caſe they 
ſhould not prove their Supgeſtion i in conve- 
8 nient time, or ſome fach other courſe as 
hey in their great wiſdom ſhall think jult 
ind meet. 
| And ſo havi dot e with the firſt man- 
4 ner of determining the right of Tythes at X 
be £0 mmon Law, I ſhall proceed to the 
| ſecond, which is by Writ of Right of Ad- 
8 
] 


rowlonyro which ewe belongs the Writ 3 
of Indicavit, which in it ſelf is no other but 

a meer Prohibition to the Eccleſiaſtical 

£ Judge; and, firſt of the Indicavit. 

- ere have been ſome Opinions, That tagicavic : 

the Writ of Indicavit, is grounded upon the Common Law. 
Statute of Circumſpette Ag Ap at is and Articuli 

ſ Cleri, cap. 2. But it ĩs 2 clear this Writ 

p lay at Common Law; and it appears in 

our Bahkg, That it was the Opinion of 

bote Aged Judges, that it lay inall caſes 

where the right of Patrona} ge might come 

{ in diſpute, 400 of this Opinion Sir Edward 
Coke ſeems to be. | 

8 And Brackos, 4 i Learned Judg e, who wrote 36 H 6.20.2. 


, in the time of H. 3. hath 005 very MAL in per Moile. 

: his Book, which LAY long 177 the Sta. fa ra d per 
tutes ork men ttened; and he faith, that er 22 

this Writ lies, Si contentio fuerit inter Refores Lay for any 

de aliquibus decimis; que eſtimari poſſunt Tyihz, 


C0 4 uſque 


392 
Bracton 1.5. 
c. 4. 402. b. 
For a ſiuth 
part. 


Art iculi Cleri 
c. 2. 


3 Inft. 49 1. 
Where the In- 


dicavir Lies. 
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The Parſons Counſelloz : Part Il. 


uſque ad quarram, quintem vel ſextam partem 
ad voc ation. Et ultra quam partem non ex- 
tenditur probibitio, prout ſibi videtur. | 
But whatſoever the Common Law waz, 
it was now ſetled by the Statute of Circun. 
ſpecte Agatis, and Articuli Cleri, cap.2. That 
unleis at leaſt the Tythes in demand be of 
the fourth pact of the value of the Church, 
this Writ lieth not: The Statute of Articui 
Cleri, c.1. is, Si ſit contentio de jure decimarum 
originem habens de jure Patronatus, & earun- 
dem decimarum quant it as 1 ad quartam 
partem bonorum Eccleſia, locum babeat Regia 
probibitio, that is to ſay, a Writ of Indi. 
cavit. 1 
And this Writ lies, as hath been ſaid, 
where one Parſon demands Tythes againſt 
another Parſon to the fourth part of the 
value of the Church or more,which comes 
into their Churches by ſeveral Patrons; for 
if the Incumbents come in both by one Pa- 
tron, the Right of the Advowſon cannot 
come in queſtion, and by conſequence this 
rit lies not. 19 25 hs 
Suppoſe there be a Parſon with a Vica- 
rage endowed, whereof the Parſpn. is Pa- 


tron ; and a Suit be for Tythes belonging 


to the Parſon, to the value of a fourth part 


ol the Parſonage, but not to a fourth part 


of che Parſonage and Vicarage : Ie ſhould 


ſeem in this caſe, though the Vicarage were 
derived out of the Parſonage, and may 
again be re-united to that, nevertheleſs by 
reaſon of the ſeveral Patrons an Indicavit 
will bi ip chis Ca. 
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fp | 
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Chap. 26. Mz Law of Cythes. 393 
And it is to be obſerved, that this Writ F-N.B., 5.c.b. 
doth not lie before Libel, nor after defini- 12 £4.13; 
tive Sentence; for the Party that prays this 

Writ, muſt ſhew a Copy of the Libel in 

the Court of Chancery before he can 

have it. | ; 

And though the Law be reſtrained at 2 laſt. 36. 
this day to a fourth part of the value of the 7% form of 
Church, where before it was at large. Yet _ _ a 
the form of the Writ remains, and if the 2 , 


thing in demand be under the fourth part 


of the value, it muſt be ſhewed in Plead- 

ing by the other fide. | 
And this Writ lies as well for Offerings F.N.B., 5b. 

as for Tythes ; when ſuch Writs is ſued and Li offer. 

ſer ved, and the proceeding in the Spiritual 

Court ſtopt, then the Plaintiff there is to 

ſue his Writ of Right of Advow ſon, of ſuch 

a portion of Tythes as the Caſe requires; 

and this is given by the Statute of Weſm.2. 

cap.5. in theſe Words, Et cum per breve Weſim. 2. os. 

de Indica vit impeditur Rector alicuſas Eccle- 

fe ad petendas decimas in vicina parocbia, 

babeat Patronus Rectori fic impedito breve ad 

petendam advocationem decimarum petitarum : 

But this muſt be intended where the Patron 

has the Fee ſimple of the Advowlon. And Eu when. 

the Indicavit is to be brought in the name LN. B. 45. b 

of the Patron and his Clerk againſt the 2 to . 

other Incumbent, that ſues in the Eccle- n 614 

ſiaſtical Court and his Patron; but the jcumbenr. 

Writ of Right of Advowſon is to be ſued 12 E.. 13. b. 

by the one Patron againſt the other, and 

the Patron demandant ſhall alledge Ex- 

plees taken by his Incumbent of great and 

(mall Tythes. * 


Avt iculi Cleri 
c. 24 


3 Inſt. 49 1. 
Where the In- 


flicavit Lies. 


The Parſons Tounſelloz : Part II. 
uſque ad quarram, quintam vel ſextam partem 
ad vocationu. Et ultra quam partem non ex- 
tenditur probibitio, prout ſibi videtur. 

But whatſoever the Common Law wa, 
it was now ſetled by the Statute of Circum. 
ſpecte Agatis, and Articuli Cleri, cap.2. That 
unleis at leaſt the Tythes in demand be of 
the fourth pact of the value of the Church, 
this Writ lieth not: The Statute of Articul 
Cleri, c.1. is, Ss ſit contentio de jure decimarum 
originem bhabens de jure Patronatus, & earun- 
dem decimarum quant it as Fer ad quartan 
partem bonorum Eccleſiæ, locum habeat Regia 
probibitio, that is to ſay, a Writ of Ind. 
cavit. Be 

And this Writ lies, as hath been ſaid, 
where one Parſon demands Tythes againſt 
another Parſon to the fourth part of the 
value of the Church or more,which comes 
into their Churches by ſeveral Patrons; for 
if the Incumbents come in both by one Pa- 
tron, the Right of the Advowſon cannot 
come in queſtion, and by conſequence this 

rit lies not. e . 

Suppoſe there be a Parſon with a Vica- 
rage endowed, whereof the Parſpn. is Pa- 
cron ; and a Suit be for Tythes belonging 
to the Parſon, to the value of a fourth part 
of the Parſonage, but not to a fourth part 


of the Parſonage and 1 : It ſhould 


ſeem in this caſe, though the Vicarage were 


derived out of the Parſonage, and may 


again be re-united to that, nevertheleſs by 
reaſon of the ſeveral Patrons an Indicavit 
vil e in chis Cas. 
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Chap. 26. Oz Law of Cythes. 393 
And it is to be obſerved, that this Writ F-N.B.45.c.b. 
doth not lie before Libel, nor after defini- 12 E. 4.13. 
tive Sentence; for the Party that prays this 
Writ, muſt ſhew a Copy of the Libel in 
the Court of Chancery before he can 
have it. | 585 

And though the Law be reſtrained at 2 lnſt. 36. 
this day to a fourth part of the value of the 7%e form of 
Church, where before it was at large. Yer % #*i me 
the form of the Writ remains, and if the $,,.... 


thing in demand be under the fourth part 


of the value, it muſt be ſhewed in Plead- 

ing by the other fide. | 
And this Writ lies as well for Offerings F.N.B.,5.b. 

as for Tythes ; when ſuch Writs is ſued and Lie- of offer. 

ſerved, and the proceeding in the Spiritual. 

Court ſtopt, then the Plaintiff there is to 

ſue his Writ of Right of Advowſon, of ſuch 


a a portion of Tythes as the Caſe requires; 


and this is given by the Statute of Wem. 2. 

cop. 5. in theſe Words, Et cum per breve Weſim. 2. 64. 
de Indicavit impeditur Rector alicuſas Eccle- 

he ad petendas decimas in vicina parocbia, 

babeat Patronus Rectori fic impedito breve ad 

petendam advocationem decimarum petitarum : 

But this muſt be intended where the Patron 

has the Fee ſimple of the Advowſon. And Ey when. 
the Indicavit is to be brought in the name F-N-B.4s-b. 
of the Patron and his Clerk againſt the RG the, 
other Incumbent, that ſues in the Eccle- en = x 
ſiaſtical Court and his Patron; but the jecumbenr. 
Writ of Right of Advowſon is to be ſued 12 E.4.13b. 
by. the one Patron againſt the other, and 

the Patron demandant ſhall alledge Ex- 

plees taken by his Incumbent of great and 

(mall Tythes. * 


&c. 


2 luſt. 36 c 
The Proceeding 
remitted, 


Retziſt. 36.4. 
77 


F.N.B. $0.C- 


Seire fatias, | 
18 E. 3. c. 7. 


Seld. Hiſt. de- 


Ca. 2 _ manner of Trial being taken away by the 


&. 


FNB.zob But if che Patron Againft d Hos the 1; 
The relief of Te- J;cavit is ſued, be but Tenint in Tan, Te 
nant in Tail, | + Web" AR 4 (7 
Pur ve ſances, 


given according as the Law has determine 


The Parſons Cotiifelſoz { Part I 


nant for Lifo or.) ears, hen _ he Cant 
maintain a Writ of Right, bat muſt de. 
mand and appear to a Declaration up} 
an Attachment, and plead his Title, which 
muſt be proceeded in, 5 in der bit 
tions; and when the Title of the Patro. 
nage is determined at the Common Lay, 
then the Cauſe mult bs remitted to che fe 
clefiiftical Court, where Sentence mult by 


the Right, and this appears by the Form MW... 
of the Nals vr, Which 5 ſpecial, Yobs pre. er 
cipimus ne placitum illud teneatis, donec il. ie 
cuſſion r Curia oftra ad quem illorum I + 
pertinear : uſdem Eccltfiz advocatio. 155 
And there isa note in tlie Repiſter, that f 00 
this Writ lies of a Vicarage, Prebend, & MW? 00 
aliß fiemilibus as well as of a Rectory: And MM” K 


the Form of the Writ is thus; Præcipe A. WW: 
RM Mg ning wt ap wed, dee 
Jud reddat B. ad vocationem decimarum quarts Ni 
partis vel medietatis Eccleſia, &. a; 
Bur theſe Writs , as well as other real MW. 
Actions, are grown obſolete and ſeldom 4 


— in practice, and therefore thus much 
mall ſuffice of the nature and proceeding 

The third manner of proceeding for the 
determining the Right of Tythes at Com- 
mon Law was by Seire facias, which was 
grounded either upon Letters Paten, Fines 
or other judicial Records, of which Mr.Sel- 
den inftances ſeveral Precedents ; but this 


Stat, of 18 E. 3.c.7. I ſhall ſay no more of * 
* * * The 


jap. 26. Oꝛ Law of Tythes. 


med by Mr. Serv, is Writs Maitdatory, 
manding the payment thereof, where. 
fie pives ſoine few Inſtances; but theſe 
Wing fever been frequient, and for long 
ine Giſechtinded and growin out of uſe, 
Iwill not kröuble the Reader with them, 
ut refer the curious Reader to Mr. Sxiden's 8 
Hiſtory of Tythes, and proceed to tlie fiſth 
natiner of determining the Right of Tythes 
# the Common Law, which is grounded 
u the lite State. 

For the Statyte of 27 H. 8 there hath 
been ſufficient faid already; for that of 
1 H. 8. that concerns the Temporal Juriſ- 
ut action, I mall beate it vill che laſt, and 
proceed to ſhew What Authority is given 


g to the Temporal Courts by the Statute of 
4 MW: £6.cap.rz. being the firſt Law that ever : Es. c.13. 
10 gare the rt or Courts Juriſdiction for | 

the Parſon apainit the Patiſhioners for ſib- 


ra&ioh of Tythes, in which there is a 
Clauſe to this effect. e 

And it is enacted by that Statute, after 
it has confirmed the former Statutes of 


if the King's Subjects ſhould From thenceforth 
iraly and jufly withoas fraud or guile FG 
ut, yield and pay all manner of their predial 
Tijthes in their proper kitids, as they ariſe 
ind happen in ſuch manner and form à hath 
been of Right yielded and paid within forty 
jears next before, &c. or of Right or Cuſtom 
ought to have been paid, and that no perſon 
thenceforth ſhould take or carry away * ” 
9%. 2 3 * | T7. 


The fourth fort df determining the #rics Mands- 
tight of Tyches at Common Law, inen- #27. 


eld. 444. C. 


27 H. 8. c. 10. and 32 H. 8. c. 7. That every Treble value. 


4 * 
F — 9 * 
> 
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all the Courts of VMeſtminſter, by Parſons, 


this Statute, but being ſo long before it 


like Tythes, which had been yielded or pai 
within the ſaid forty years, or of right g 
to bave been paid in the 2 or places tit bai 
of the ſame, before be bath juſtly divided 
er forth for the Tythes thereof, the tenth pa 
of the ſame, or otherwiſe agreed for the [any 
Tythes with the Parſon, &c. ander the pain , 
1 forfeiture of the treble value of the Ttherf 
Jo taken and carried away. | 
This Clauſe being compared with the 
former Clauſe, almoſt penned in the ſame 
words for the double value, would make 
a Man at a ſtand what the meaning of the 
Parliament was; and it was forty yea 
(when almoſt all that were at the making 
of this Act were dead) before it was found 
out, that an Action of Debt lay upon this 
Clauſe at Common Law for the treble 
damages; to wit, Paſch. 29. Eliz. in the 
Exchequer,in an Information by the Queens 
Attorney againſt one Wood for the treble 
value, as forfeited rothe Queen. In which 


Caſe ic was reſolved, That an Action of H- 


Debt lay at the Common Law for the tre- 
ble damage, for not ſetting forth of Tythez 
for whereſoever an Act of Parliament gives 
a Forfeiture againſt him, that doth dif- 

ſſeſs, c. the Owner of his Property, as 
oe he doth of his Tythes, there' the For- 
feiture is given to the Party grieved or dil. 
poſſeſſed. Since which reſolution Action 
of Debt have been frequently brought in 


Vicars, Proprietors, Owners and Farmers 
of Tythes, as well Lay as Spiritual upon 


was 


"ap. 26. "D7 Law of Tythes oo , 


a found out, that an Action lay at Com- 
gon Law upon this Statute, the Plaintiffs in 
2 recital of the Statute alledged it to be 


Pai q hade the fourth of February, 2 E. 6. where- waſhingtons 
agli in truth the Parliament begun the Firſt Rep. 241. 
bali: 5.6. and was held by Prorogation the 

ed oy urth of February, 2 E. 6. And this being 

eng covered by an Action between Oliver 

Jap nd Colier, P. 6 Fac. B. R. brought upon this 


tute, wherein the Statute was miſrecited 

aforeſaid, and exception taken to it in 

reſt of Judgment, the Court upon good 1 Brownl 100. 
jriſement over-ruled the Exception by Yelvert.126. 
:ſon of the multitude of Preſidents, and Pyer 171. ps. 


ou frmed the Rule, That multitudo erran. 1 22. 
1. n parit errors Patrocinium. Vide Har- 
hs, ow condering that this is become a 
pr ry frequent Action in uſe, I conceive it 
ohle ill not be improper to the preſent Occa- 
the en, to communicate to the Reader what I 


we obſerved and learned in this kind of 
tions, not only concerning the Forms 
Declarations, Pleadings, Verdicts and 
dements, but likewiſe what Evidence is 


n of :Try upon the general Iſſues of nun 
ben and nil deber, for the Plaintiff and 
15 efendant: And in the firſt Caſe conſider 


what Caſes, and by whom, and againſt 


Ui dom this Action may be brought. 

Be If two be Joynt-Tenants, and they . Hurt 121. 
Ai. Per and occupy Joyntiy, the Action mult 122 

700 brought againſt them joyntly ; but if Y whom: and 


e only enter and occupy , the Action 2 whom 


tin nf þ s . Actions lie in 
w. I be brought againſt him that only hi Stasi, 
„ Nupies alone. | 
lers Ngs 

3 


_ 
">. 


TOY Fo  .. c 
Sydaf. 8 8.18 5 


Noy 3. 


Noy 136. 

1 Brown. 86. 
Yelvert. 63. 
Cro. Jac. 8 8. 
More 912. 


The Form of the 
Declaration. 
Pellet verſ. 
Henworth P. 
1659. B. R. 


Cro. Car. 3 24. 


More 911. 


ſhe for all in one Action; but in the f F. 


ble, though the Plaintiff have the For 
| at 


- ” 


ew enen 5 Fat C 
Nag, That the Action lies, by Exec: 
tors, 8 1 0h 4gainlt Executors, f 4 
But if there be two Tepants in Conf 6 
mon, and one of them ſets out his Tyth d 
and the other carries it all away, there iſh * 
Action ſhall be brought againſt him, tal ;; 
carries it all away alone. e 75 
If the Parſon have two parts of tf ; 
Tythe, and the Vicar a third part, af j 
one Man farms all, he may ſue forall if f. 
one Action. | | | 8 
If the Husband and Wiſh jp the Rigi .- 
of the Wife be intituled to Tythes, the bu 
ſhall joyn in this Action, becauſe the lo 
mage is to ſurvive : Bat a Parſon andi] 
Vicar cannot joyn, but it they joyn in in 


Leaſe toa third perſon, their Farmer m 


Caſe, I fee no reaſon but that the H 
band may bring the Laien and . 
I have known it often done. ? 
In an Action brought upon this Statuſſ di- 
the Severance was alledg d before tl 
ſowing, and Exception taken after Ye 
dict; but the Exception was diſallow: 
becauſe the ſhewing of the fowing was 
perfluous, and ſo aided by the Verdict. 
The taking was alledged after t 
Finns Term was ended, and yet ht 
g00d. 
M. 40 and 41 Eliz. A Judgment v 10 
arreſted, becauſe the Suit was brought Re 
reſpondendum tam Domino Regi quam parti © 
but this Caſe I very much doubt, for bei pi. 
againſt a Statute Law it is a Contempt inf th. 


. =—_ "© chad . 
_ Ix ' * 2 . i 
7% 4-7 47 
18717 


s 
ture, as upon the Statute of Heu and Cry, © | 
de. and [ rake the 51 inter Lupered and Hetley 12 1. 
Owen, M. 4. Fac. C. B. for the better Law, 

where it was held gc inn 

In an Action of Debt, upon the Statute Hades 173. 
of 2. E. 6. a Parſon ſued for Tythe in a fo- 

reign Pariſh, without ſhewing how he was 

intituled to them, which was moved in 

Arreſt of Judgment after Verdict, notwith- 

ſtanding it Was held good. Another Ex- 

ception was, That he had not alledged that 

the Defendant was Subdir. Domini Rega, Vid. Ceo, Jac. 
but likewiſe over-ruled, becauſe he was al- 324 
edged to be an Occupier of Lands. 

Upon an Action brovght by two upon Co. Kl. 150. 
this Statute, who made their Title by a 
Leaſe from a Patentze of the King, and 
Exception was taken, becauſe they did not 
hew the Patent, but diſſallowed. 1. Be- 
cauſe the Letters Patents did not belong to 
the Plaintiffs. 2. Becauſe the Plaintiffs 
did not demand the Tythes themſelves, hut 
damages for a Tort ; another Exception 
was taken to the Declaration, becauſe the 
Plaintiff alledged the Defendant did not 
agree with them, and did not ſay, or either 
of them, but held good by Intendment. 

And it hath been adjudged, That in this 2 Bulſt. 6s, 
Action, the Plaintiff needs not to ſhew his 228, 133. 
Title eſpecially, but it is enough for him & Brown. 86. 
to allege that he is Proprietor, Farmer or W 63 
Rector, generally without ſhewing how. Cro. Jac 68. 

And it hath been held good, though the 351. 
Plaintiff in his Declaration do not expreſs * Non. 70, 
the Quantities or Loags of the Corn or Hay 
carried away. 

And 


Ma 4 5 
ww Z * 
- QC 


2 Inf.6g0'. 


Coke verſ. 
Smith, H. 7. 

Car. 1. 10.387. 

B. N per Latch. 


| Cro. Jac, 324. 
2 Bulſtr. 144. 


Pleas in this 

Action. 
Porter verſ. 

Rocheſter. 

Hill 9 Jac. B R. 


Wortley verſ. 
Empringham. 
P.42 El. B. R. 
Hob 218. 
Cro. El. 765. 
Cro.Jac.361, 
More 914. 
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And fo it is, though you do not expres 


in your Declaration the kinds of the Grain 


carried away. e e , 
Where a Man alledged, that he was 


Farmer of all the Tythe - Corn ariſing, &, 


upon ſixty Acres of Land in D. and did not 
alledge which they wert in certain, and 
yet allowed for good. 2. The Plaintiff 
alledged the Defendants Occupiers, but did 
not ſay,whether joyntly or in common, and 
yet held good. 3. The Plaintiff had al. 
ledged no time of the carrying away, but 
having alledged no time of the ſeverance, 
and the carrying away, coming in with 
a Conjunction copulative, it was held well 
enough. _ 9 

In an Action brought upon this Statute, 
the Plaintiff averred in his Declaration, 
That he was Subditus difti Domini Regu, 
having recited the Statute, and it was held 


naught, becauſe it muſt neceſſarily be in- 


rended E.6. and not of the preſent King. 

In an Action upon this Statute the De- 
fendant pleaded a Recovery in the Eccle- 
ſiaſtical Court; but it was held no good 
Plea at Common Law; but I conceive it 
would be a good Evidence upon nil debet 
pleaded, otherwiſe the Pariſhioner were in 
an ill Condition. 

In this Action aon culp and non debet have 
been both. held good Tues, but it is no 
good Plea to plead, that the Plaintiff ſowed 
the Corn, and ſold it to the Defendant, 
becauſe this matter will not excuſe the pay - 
ment of Tythes. ö 


Now 


| * . * , * F4 : 2” * 1* * q 
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Now having brought the Cauſe to iſſue 
upon nil debet or non culp. we will ſhew in 
the next place, what will be good and ma- 
terial Evidence, as well for the Plaintiff 
SOR 8 | | N 
Fitſt, If the Plaintiff be a Parſon, Vi- ba Evidence 
ct, or other Eccleſiaſſck, and have not 1 my” 
been ſome conſiderable time in poſſeflion cog rroury, wh 
of his Living, in which T Have not obſer- 
red an conſtant Rule amongſt the judges 
in their practice, but ten years quiet poſ- 
ſeſſſon for the moſt part is allowed by 
the Judges for an Evidence of the Plain- 
ffs Title, unleſs ſome material Objection 
be made againſt it to draw it into que- 
ſtion; but if the Plaintiff have been put 
for ſome ſhort time in paſſeſſion, or the 
poſſeſſion litigious, then the Judges uſn- 
ally put the Plaintiff to prove his Inſti- 
tution and Induction; and now he muſt 
prove, that he was in Epiſcopal Orders 
at the time of his Inſtitution, other- 
wiſe his Inſtitution is void. By the late 
Act of Uniformity he muſt produce a 
Cerfificare under the Hand and Seat 
of the Biſhop, &c. that inſtituted him, 
that he ſubſcribed the Declaration men- 
tioned in the Act of Uniformity, and 
muſt prove he ſubſcribed the ſame in 
the preſence of the Biſhop, or, G c. and 
he muſt prove, that within two Months 
aſter he was Inducted, upon ſome Sun- 
day or Lord's Day during Divine Service, 
de read the'thirry nine Articles of Reli- 
tion in the Pariſh-Church into which 
D d | he 


he was Induced, and that he did declare 
his unfeigned aſſent and conſent to all 
things therein contained; and he muſt 
likewiſe prove, that within two Months 
after actual poſſeſſion of his Living, he 
read Morning and Evening Prayer in his 
Church upon ſome Lord's day, and open- 
ly and publickly before the Congregation 
declared his aſſent and conſent to the uf 
of all things therein, contained and pre- 
ſcribed in theſe words; I A. B. do here de- 
clare my unſeigned aſſent and conſent to al 
and every thing contained and preſcribed in 
and by the Book, Intituled, The Book of Com- 
mon Prayer and Adminiſtration of the Sacra. 
ments, and other Rites and Ceremonies of the 
Church, according to the uſe of the Church of 
England; together with the Pſalter or Pſalm; 
of David, pointed as they are to be ſung or ſaid 
in Churches ; and the form and manner of 
Making, or Ordaining and Conſecrating Bi. 
ſhops, Prieſts and Deacons.. p 
The Parſon, Vicar, & c. having thus made 
himſelf a Title, muſt proceed to prove the 
taking and carrying away the Corn, Hay, 
c. and the value; and, if need be, that 
the Land lies within the Pariſh, &c. but this 
the judges put them to prove firſt of all 
commonly. | | 
But if the Plaintiff be a Farmer or Pa- 
tentee under the Crown he muſt prove 
his Title; but if he have been any con- | 
ſiderable time in poſſeſſion, and the Title 1 
not controverted, the Judges ſeldom put 
the Plaintiff to ſhew any more Title * 5 
| is 


1 | | m_ p 15 . —— * 


his bare poſſeſſion and enjoyment, and that 

others pay him Tythes. 5 

And ſo having ſhewed what is neceſ- 

ſary the Plaintiff ſhould be prepared to 
rove, I will proceed to ſhew what de- 
nce the Defendant may make. 


The Defendant upon the general iſſue of Ex parte de- 
Not guilty, c. may prove that he duly ſer 


forth his Tythes; but if he afterwards car- 
ried them away, it will not ſerve his curn; 
ſo if he ſell his Corn privately to agother, 
and after he has fold it privately, cuts and 


carries it away, the Action lies againſt the 2 luft. 649. 


firſt Owner ; the ſame Law is, where the 
Owner of the Land privately fell his Corn 
to another who privately cuts and carries 
it away. | 


If there be two Farmers ſue, and the De- More 91 
fendant pleads nil debet, and upon the tryal 
prove an agreement with one of them, this 


ſhall bind his Companion. | 
And the Defendant may prove that ano- 
ther has a better Title to whom he has paid 


his Tythes, or compounded with him for 


them. 


came in by Simony, or any other matter 
that makes his Preſentation, Iuſtitution or 


Induction void, or any other defect in not 


reading the Articles, G6&““r. 
Or he may prove, that he ſet forth his 
Tythes, and a Stranger carried them away; 


or may give in evidence, à Leaſe or 


Grant from the Plaintiff himſelf, or to any 
other to whom he can make a good T1- 
1 tle, 


Or that he may prove, that the Parſon 


fendentis. 
Brown. 1. 34. 


9. 2 
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Verdict. 


in Writing, unleſs for one Lear only, to 

the Owner of the Land, which hack 

held good by way of retainer. 
The Jury, if they find for the Plaintiff, 


are to find how much of the Debt deman- 


ded by the Declaration is due to the 
Plaintiff, which they are to do by trebling 
the value of the Tythe ſubtracted, where- 
in they are uſually aſſiſted by the Court. 
The Judgment is always given for the 
Debt found by the Jury without Coſts, be- 


_ cauſe this Action is grounded upon a penal 


Cro. Jac. 36 ſ, 
562. 


Law, where no Action lay at Common- 


Law, neither ſhalt the Defendant have 


any Coſts if the Verdict paſs for him: But 
if the Jury ſhould upon the Tryal give 
Coſt and Damage, the Plaintiff may re- 
leaſe them and take his Judgment : But if 
Judgment be given for the Plaintiff in an 
Action brought upon this Statute by Nihil 
dicit, non ſum informatus, or Demurrer, the 
Plaintiff ſhall have judgment for the 
whole Debt demanded by his Declaration. 
And if an Action upon this Statute be 
brought againſt two or more, and Verdict 
only pals againft one, or part of the De- 
fendants, the Plaintiff ſhall have Judg- 


ment againſt thoſe againſt whom the 
Verdict paſſes, though the others be ac- 


quitted. 7 
Note, That this Statute, as to the treble 

value and double value, extends only to 

Predial Tythes and not to Perſonal, mixt, 


_ 


—— 


been 


C be Wartons C ounfelto2 : Part Il. 
tle, but ſuch Leaſes and Grants muſt be 
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the right of Tythes were frequently d 
termined at Common Law in Actions o 
Treſpaſs for taking away of Tythes, unleſs 


40 


The Chancery likewiſe by Engliſh Bill Savil 69. — 


holds Plea of Tythes, as may be made our 
by many Precedents.. 1 


9 45 


The Exchequer likewiſe by Evgliſh Bill 7 
holds Plea for a ſingle value, ſor ſubtraction * 
of all manner of Tythes, Oblations, Cc. 


of which great uſe hath been made ſince 
the late Wars; and there they decree the 
ſingle value with coſts, and the future pay- 
ment, which is of great advantage to the 
Plaintiffs, and theſe Suits are not interrup- 
ted with Prohibitions; but theſe Suits are 
often very coſtly too: For if a Modus deci- 


mandi, or the bounds of the Pariſh come 


in queſtion, and the proof not very clear, 


they are frequently ſent to Tryals at Law, 


which gives delay and increaſes the charges 
very. much. This Juriſdicton, I take it, is 
much ſortified ſince Tenths and Firſt. fruits 
were annexed to the Crown: But Suits of 
this nature were rarely brought in this 
Court before the War: However, there 
are ſome ancient Books prove, that this 


uriſdifion of 


e Exchequer. 


=. 


Court on the Law ſide has aſſumed the Jue 38 AT, p 20. 
riſdition. of Tythes, but the Reporter re- 44 £:343:44- 


ports it with a quod mirum. 


„ 


Where the King's Copy- holder pleaded Lane 39. 
a Modus, it muſt be tryed in the Exche- 

quer, and for this cauſe a Prohibition was 
granted. | | 


It is evident in our Books of Law, that 30 E.3.20. 


© 


e- 2H. . 15. 
C20 H.6.1 7. 
+ H.6.5. 
2 EL. 4. 5 


both Parties were eee ſome- 4, Aff. p.25. 
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38 E.3. . times Aſſiſes have been brought at Com. 
22 E-4-24 mon Law for Tythes between Lay-perſons. 
25 H.8.Br.J». And it is held in the 25 H. 8. that where 
riſa;fion 95. the Lord of a Mannor claimed Tythes in 

conſideration of finding a Chaplain at ſuch 
a Chappel, and the Pariſhioners claimed 
them likewiſe upon the ſame conſideration, 
that the right of theſe Tythes being be- 
tween Lay-perſons was tryable at Common 
Law only. CN FR 

338E.35 And at this day, if Tythes te once ſet 
| forth and divided from the nine parts by 
the Owner of the Corn, and any perſon 
that has not right ro them carries them 
away; the Suit for this Treſpaſs muſt be in 

the Temporal, and not in the Spiritual. 
Stat. 32 H.8. And by the Statute of 32 H. 8. it is 1 
Bp-7- Enacted, That in all caſes where any per- 
fon, &. which then had, or then after h 
ſhould have any . Eſtate of Inheritance, 
Free-hold.e&c. in or to any Parſonage, Vi- 
garage, Portion, Penſion, Tythes, Obla- 
tions, and which then were, or then after 

/ ſhould be made Temporal; or admitted to n 

be, abide and goto, or in Tempral Hands 
and Lay Ules, and Profits by the Law, it 

c. ſhould then after fortune to be diſſei- 
ed, deforced, wronged, or otherwiſe kept 
or put our from their Jawful Inheri- 
tance, Eſtate, Seiſin, Poſſeſſion, Occupa- Ill 52 
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tion, Term, Right or Intereſt, of, in, or . 
to the fame, or, &. by any other perſon, = 


or, &c. claiming or pr neg to have In- 
tereſt or Title to the ſame, that then, and I fe 
in every ſuch caſe, & 7. the Perſon, rg 

TW > „ 12 FI $$» 3 diſ 


chap 26. Dy Lam of Cythes. 


diſſeiſed, c. the Heirs, Wives, &c. ſhall 
and may have their Remedy in the King's 
Temporal Courts, and other Temporal 
Courts, as the Caſe ſhall require for the 
recovering, &c- ſuch Inheritance, &c. by 
Writs Original of, Quad ei deforceat, præcipe 
qued reddat, Aſſize, &c. as the Caſe ſhal! 
require, &-c. So that ſince this Statute the 
Caſe is put out of all doubt, that for ſuch 
Tythes, c. which are become Lay- fee, 
the Right, Title and Poſſeſſion is become 
determinable at the Common Law; and 
all manner of real Actions, Ejectments, 
and other perſonal Actions, are brought 
there as the Caſe requires daily. 
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There was a Bill exhibited by a Vicar Hardres 130, 


in the Exchequer, and the Vicar who'was 
Plaintiff did not ſhew how the Tythes 
he ſued for became due, whether by Pre- 
ſcription or Indowment, and Exception 
taken to it at the Hearing; but becauſe the 
Defendant had admitted the Plaintiff Vi- 
car, and that the Tythes were due and 
inkfted upon the payment, the Excep- 
tion was over · ruled, but the Book allows 
it to have been a good Cauſe of De- 
C 


And yet F. 15 Car. a. inter Stone and Lud- Hardres 321, 
low ſack 


fuch a Bill upon Demurrer was held 3**- 
good: Ideo quære. 1 | 


: , 


An Engliſh Bill was exhibited in the Hardres 132; 


Exchequer ' for the Tythe of Houfes in 133. 
Lindon, to have a diſcovery of the im- 


proyed Rents, and the Defendant al- 
kdged'a Modus, and Exception taken to 
| Dd4 tho 
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the Anſwer becauſe the Deſendant did nat 


. diſcoverthe Rents, but the Court held that 


Hardres 1 90. | 


Hardres 322, 


the Modus being alledged by way of Anſwer, 
the Defendant ought to Anſwer all the Bill, 
and diſcoverthe Rents;bat if he had alledged 


it by way of Plea,he had not been bound to 


an{wer any other part of the Bill; and if the 
Plea were over-ruled, then the Defendant 
ſhould anſwer Interrogatories to the Par. 
ticulars. i 915 Ads a5 li 
In a Bill in the Exchequer for Tythes, the 
Piaintiff did not alledge, that he was content 
with the ſingle value according to the Com- 
mon Form, and for that Cauſe was demurred 
to and over- ruled, becauſe this Court had ju- 
riſdiction before the Stat. of 2 E. i. was made. 
In a Bill in the Exchequer for Tythes, the 
Defendant pleaded that the Lands out of 


Which the Tythes aroſe belonged to ſucha 


Monaſt ry, which was diſcharged from pay- 
ment of Tythes by their Order, but did not 
ſhewof what Order the Monaſtry was, and 
yet held good. Vide Stat. 7 & 8 W. 3. c. b. 
10 & 11 V. z. c. 1 5. and 7 & 8 Mz. 6. 34. 

And now having ſhewed in how many 
Courts, and how many ways Tythes may 
be recovered, it calls to my mind the Fa- 
ble of the Fox and the Car, who had but 
one way to fhift for her ſelf when the 


Huntſ men came, but that one proved bet- 


ter and more ſecure than all the ſhifts the 
Fox had boaſted of; for, upon the whole 
matter, it were much better for the Re- 
verend Clergy, if they had one ready way 
to recover ſingle damages with their Coſts 
. ö FEES. "0 
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of Suits at Common Law, where they 
might not be interrupted by. Prohibitions, 
and claſhing of Juriſdictions, and toſt from 
one Court to another, than all theſe ways 
Ibave mentioned. And it is a wonder to 
me, that there being hardly a Lord in Par- 
lament, nor many of the Houſe of Com- 
mons, that have not ſome part of their 
Eſtates in Impropriations, though they had 
no kindneſs to the Church, yet for their 
own intereſt and concerns, have not to that 
purpoſe; preferred ſome Law in Parliament 
before this time; which might be done in 
a few Lines, by giving an Action of the 
Caſe at Common Law for the ſubtraction 
of Tythes with Coſts, or if the Parliament 
ſhould.thiak, fit the finaller, fort of Tythes 
might be determined in a, Summary way: 
by the juſtices of Peace with an Appeal 
tothe Judges of Aſſize; but this I humbly. 
ubmit, as: do all che reſt, to better judg- 
bas „ 206 tome g 


1 haye now finiſbed this ſmall Tract, The Concluſion 
whereby.-I wiſh the Reverend Clergy may of the whole, 
receive. gs much ſatisfaction as I defire, or 
they can expect. And I ſhall now con- 
clude all with a Lift of chaſe Monaſteries, 
the Lands of which are only capable to be 
diſcharged af, e ent of Tythes, by 
Order, Bull, Preſcription, real Compoſi. 
tion; or otherwiſe, that every Clergy-man wb! 
may ſatisfy himſelf without. farther en- 

viry, whether ſuch Monaſtry Lands as 
all happen to be in his Pariſh, &. _ 


i 


Magna Charta. 


' Dugdale 145. 


Stows Suryey 
of Londan, 
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have the benefit of the Statute of 31 x 8. 


to be free'd from the payment of Tythes: 
And in the Liſt following I have ſet down 
the times of the Foundations of the ſeve- 
ral Monaſteries, that being material to 
know; for if they were Founded fince the 
firſt Year of R. 1. they cannot preſcribe 
in vom decimando. I have alſo for the moſt 
part fot down what Order the Houſes were 
of, that the Reader may ſatisfy himſelf 
whether they were of any of thoſe Or. 
ders that were privileged from the pay. 
ment of Tythes : For the Valuations I have 
followed Mr. Dugdale, as being a ſure Au. 
thor, having obſerved many Errors in that 
„ CT 4A 
In the peruſal of this Catalogue you will 


find how many Foundations were made of 


Monafteries in the firſt Century after the 
Conqueſt, and till the Reign of King Fobr; 
that if they had continued at that rate, the 
greateſt part, if not all the Land in England, 
had by this day been Monaſtery Land. But 
in King Jobn's time they began to ſlack; 
and in the Ninth of H. 3. the Statute of 
Mortmain was made, after which you will 
find but few Religious Houſes (as they 
were called) Founded. WEN: Hibs, 
The Ciſtertian Order came into England 
about the year of our Lord 1128. and in 
the enſuing Table you may ſee how well 
they proſpered, that in ſo fhort a time there 


| ſhould be fo many of the greater Abbies of 


that Order ; but it ſhould ſeem this Order 

began ſooner. See Monaſticon Angl. li. I. 

p. 695. m. 1098. - Th 
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The Black Canons regular of St. Au- 
fine firſt came into England, as Mr. Sta 
ys in the year 1108, and were firſt pla- 
ed in Trinity-Church within Aldgate, 
But I rather think he is miſtaken 
n the time, for I find ſome Monaſteries of 
hat Order before that time: However, the 


if ung Catalogue will inform you of their 
ncreaſe. ns 8 


And it is without diſpute that the in- 

aſe of Monaſteries, eſpecially thoſe of 

mvileged Orders, tended very much to 

the prejudice of the Secular Clergy that 

had the Cure of Souls; for beſides the Orders 

they were privileged, they appropriated all 

the Churches they could obtain; and how 

il they were ſerved, a Man man in ſome 

neaſure obſerve that peruſes the Statute of 

15 R.2. and 4 H. for it appears by them 

that they endowed no Vicarages at all upon Endowment of 
the appropriating Churches, or ſo meanly Vearagu. 

that the Vicars could nor live upon them, 

and not at all Hoſpitality practiſed. And 

therefore the Parliament of England, which 

has always put a ſtop to the Uſurpations 

and Exorbitances of Rome, and to pre- 

rent the Religious Houſes deſtroying the 2 
Church, in the 15* year of the Reign of N.. c-26. 
Ring Richard the Second, made a Law, 

That the Dioceſan of the place where any 

Church was to be appropriated, ſhould take care 

be Vicarage ſhoulf Fa well and ſufficiently 

mowed, Tide a portion to the Poor, But Palmers Rep. 9 
this Act not having the effect was deſi-— ? 
rd and expected, the Biſhops of thoſe 
1 times 
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tute without ſuch Endowments, were. dedael 
(that is, Monks and Fryars) ſhould be mad 
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times being over- awed by his Holineſs 
ndates, or participating too much -of 
his Qualicies, a ſecond. good Act was made 
in the 14h Tear of King Heyry the Fgurth, 
whereby it is Enacted, That all thoſe Ap 
priation that were made ſince the former Sta. 


Viear in any Church appropriated or to be ay. 
propriated ly any means in time to come, and 
that no Vicarage ſhould be appropriated by theſe 
this Work upon ſeveral Occaſions, It is ea 
to gueſs, what Opinion ey had, even in pr, 
the times of Popery, of thele People called 

Religious Men. | 
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Catalogue of the ſeveral Monaſteries, that, 
upon the general Survey taken in the 26h 
WW Year of H. 8. were returned to be of the 
Annuai Value of 200 J. per Ann. and upwatds 
vithin England and Wales, and by conſequence 

diſſolved by the Statute of 31 H. 8. and b 
1" that means are capable of being diſcharged of 
ade the payment of Tythes; with the Date of their 
Foundations, as near as I can compute, with 
what Orders they were of, In which obſerve, 
That A. ſtands for Abbey, P. for Priory, Ben. 
for Benedict ins, Ciſt. for Ciſtertians, Prem. for 
præmonſtratenſes, Car. for Carthuſſians, C. S. A. 
for Canons of St. Auſtin, F. for Founded, T. for 
on: Zempore ; and in the Valuations I have rejected 
ata. all ob. and 5 | A. Ke en 
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for « Duplex Querela, 15. He may grant Copybild 
5736 x31. Vide in Church-Dilapidations, Non reji. 
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and Burying places, vide in Churches. 


Anon againſt Common Law, Cuſtoms or Prerogative, 
are void, 45, 299. Which Provincial Canons are in 
Force, 5 TENN a 3; FOO 
Calves, Wool, Lambs, Pigs, Milk, how the Tythes thereof 
are to be paid, and the Canon for the payment thereof, 
251. How'the' Tythes of Milk and Cheeſe are to he 


235. ' When Calves, Lambs, &c. are to be. paid, 
257+ Hus 10 be paid where ſeveral Mens Sheep, ane dt. 
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| 0 nd whereof t he Pariſh u not known,258. Hew Woel, 
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te Locks, Beltings, Neckings, and the Wool of Sheep that 
23 die of the Rot 4 to be paid, f * —— 
il Cothedraicurn quid, and bow it became due, 163. Not the 
fame with Synodals, | 285 

t of Wl Caveats, and the uſe and force of them, | 


I 
19 Ml Chancels, by whom to be repaired, and how to compel — 
59 repair of tbem, 170, 171 
vt; Wl Capella unde dicitur & quid, 184. The ſeveral kinds 
thereof, ibid. Free Chappels quid, 185. All givem to 


Parochial Chappel what, 186. How to be repaired, 
and by whom the Care à to be performed, ibid. The 
Rector of the Mother-Church ſhall bave the Offerings 
made at Chapels, 187. How it may become a Church, 
188. be ſhall repair Chapels annext to Mother- 
Churches, ibid. Private Chappels quid, ibid. ought to 
be conſecrated, On. 4 ibid. 
3 ; To what Charges Parſons and Vicars, &C. are 

chargeable, | 275 


Founding them, 161. o may build a Church, 162. 
Where 4 Church muſt be re-conſecrated, ibid. The ſe- 
veral parts whereof @ Church i compoſed,ibid. In whom 
the Freehold of the Church «, ibid. M bo is to repair 
Charches, 163. How they were anciently repaired, ibid. 


164. Ins what manner a Tax is to be made, &c. ibid. 
How to be recovered, ibid. VVhat is to be done if the 


the Repair of the Church in reſped of bis Rent, 166. 


The prejudice by omiſſion of any Lanabelder in a Tax 
: | as ; towardi 


The Perſon is taxed in reſpett of the Land be holds, ibid. 
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the King, ibid. Who may make 4 Free Chappel, ibid. 


Chareber, Unde dicuntur, 160. | The ſeveral accepta- | 
tions of the auord in the Scripture, ibid. The manner of 


How the Maney is to be raiſed for the repair of Churebes, 


Pariſhioners will not make a Levy for the repairs of the 
Church, 165. How to be relieved againſt. unequal A 
Jeſſments, ibid. The Landlord is not aſſeſſable towards 
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towards the Repair of the Church , 168. The Parſon 
and Vicar are free from Lewies towards Repair of the 
Church, ibid. And ſo may the Founder be by Pre. 
ſcription, ibid. Whether the Inhabitants within @ Chay. 
pelry may preſcribe generally to be free from Le vies 10 
to the Repair of the Mother Church, 169. Churches uni. 
ted, by whom to be repaired, 170. Seats in the Churche,, 
| by whom built, and bow to be repaired, 171. In what 
manner to be built, ibid. Who may build Seats in 4 
Church, ibid. Who ſhall have the materials of Seat; 
pulled up, 172. What authority the Parſon bas concer- 
wing Seats, and who may diſpoſe thereof, ibid. Where 
they may be claimed by Preſcription , 173. One mi 
preſcribe for 4 burying Place, 174. Who might an. 
ciently, and who may now be buried in the Church, ibid, 
Nothing to be paid for burying in the Church-yard, 17;. 
But in the Church and Chancel , ibid. Where one of 
commun right may be buried, ibid. Anciently not in 
Cities, ibid. "Who may ſet up Tombs in a Charch, 176. 
What remedy af broken, ibid. Who may not be buried 
in Church or. Church-yard, ibid. Graveſtones, Wind 
ing-ſhtets, Penguts, Arms, &c. In whom the Property 
m, 197. In whinn the Property of the Bells and other 
Ornaments of the Church are, ibid. Who (hall have 
an Action of Treſpaſs for the taking them away, ibid. 
How | the Property of Goods may be changed by the of- 
fering of tbem to 4 Saint, ibid. Goods may be given 
to the Church, and how, 178. What Rewverence « duc 10 
the Churches and Church-yards, ibid. Sanltuaries what, 
and when taken away, ibid. Courts, Fairs, Markets,&c. 
wot to be kejt in Church or Church-yard, 179. The Pu 
mſhment for fighting or brawling in Church or Church. 
yard, ibid. The Puniſument for ffriking or drawing © 
Weapon there, 180. De fon aſſault Demeſn is no plea 
to a Battery begun there, 181, The Puniſhment for 
SES. «making 


dg token away in Secrilege, CPL» 
neubines allowed Prieſts, and in what manner, 14.1. 
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waking Arreſts in the Chyrch or Church-yard, ibid. The 
ſevera Officer 4 that Were in the time of Popery, 182. 


Churohwardens and their Duties, ibid. By whom to he 


choſen, 183. Of Side men and their Office, ibid. Sex- 
tons and Clerks, and their Office, ibid. How they fhall 
he elected, ibid De Pariſhioners may chuſe bim by 
181 


Vide Incontinence and Marriage of Priefs, ibid. 


infirmation of Biſhops Leaſes in what caſes neceſſary, 117. 
How, where there us two Chapiters, ibid. A Leaſe con- 


d before the Sealing, 118. After the death of the 
4 00 Makes . 20 — Leaſes, 4 the 
later is firſt confirmed, ibid. Grant to the King con- 
firmed before Inrolment, 119. Who # to confirm Leaſes 
where tis neceſſary, ibid. Parſons Leaſes confirmed by 
the Biſhop, who i Patron alone, 12.0. A Parſon makes 
8 Leaſe before he is inducted, which u confirmed, yet 
void, ibid. A Leaſe may be confirmed for part of 4 6 
Land or Term, 121. A Parſon makes. a Leaſe which 
1 confirmed, and after be 1 deprived, ibid. The B 
ſhop and Husband of the N confirms, quid ope- 
ratur, ibid. The Biſhop and the Patron being Tenant 
in Tail confirms and dies, quid operatur, ibid. Patron 


2 confirms, ibid. Patron grants rhe next Avoi- 
e, and tben confirms the Leaſe of the Parſon, ibid. 
Patron, which confirmed by the © 


wi 
A Parſon leaſes to bi 
Biſhop, and then aſſigned over by ihe Patron, 122. The 
Biſhop Patron. canfirms without the Dean and Chapter, 
quid operatur, ibid. A Parſon made a Leaſe before 
the Statute of 1 3 Eliz. which was confirmed after, ibid. 
A Prebendary leaſes, and recites that it i done by the 
Biſhops conſent who i @ Witneſs to it, ibid. Leſſee grants 
Kent charge, which i confirmed, 132. Parſon . 
| | ine 


The Table. 

the Leſſee grants Annuity, and in a Writ of Annuity the 
. Biſhop Patron are prayed in Aid, and Verdid a 
Judgment, quid operatur, "x, "I f 
Compoſition, vide Real Compoſition. Ir 
ecration of Churches, by whom to be done, 161. 4niifl 7 
" when to be re-conſecrated, 162. Vide in Churches and N 
· 


Chappel-. 
Combell, if it eſcheat to the Parſon and Lord, be may grant 
tit in Fee, 5 132 
Comveyances, By what Conveyances Tythes may be 25 
Corn, The Tytbes thereof how to be paid, 235. Of Raking,, 
| 236. Of Green Corn cut for Beaſts of 2þ Plow or Pal 


27 

ow, Of what force in Tything, 266, 269. Cuſtom De 
GEE decimando where good, 268. 'To pay Ththes « 
things not tytbable. ibic 


D. 


erence between Cuſtom and Preſcription, 268. H, 


DE: the Canoniſts allow of Cuftom, 269. Cuſtom 1 Dup 


leſs than the true value of Tythes, 256. Cuſtoms con 
l Ae Parliament 269,270 
Deprivation and Depoſition what, 97. In what Court 
may be dine, 98. For Wafteor Dilapidations, 100. F 
Simony, 98. For Non-conformity, 100. For not reading 
Common Prayer within two months after Induftion, 98 
To maintain any Doctrine t to the Thirty Nin 
Articles, 99. For Crimes Eccleſiaſtical and Civil, ibid 
For Diſobedience to the Ordinary, ibid. For toking 
ſecond Living, 1oo. For @ Prieſt to marry was Cauſe 
ibid. Deprivation ipſo facto quid, ibid. For being 
Common Drunkard, 99. For not uſing the Commun 
Prayer, and not adminiftring the Sacraments accordi 


a The Table. 
be ni, 98. Miſcreants, Infidels, Hereticks,&C. are 

8 al, 99. Slaves, Villains and Iliterate Perſons, ibi 
ibid. belt upon the Statute of 2 E. 6. by and againſt whom it 
lies, 396. The form of the Declaration, 398. What 


Ay d n 58 . 4 . 
Plea lies in it, 400. What Evidence c neceſſary for Plain- 
d if and Defendant, 401. Verdict and Tudgment i good 
ral.” ties Eccleſiaſtical quid | 4%, po 
s quid, Ke {Ns ech 
132 Dip darions quid, 89. A Canon againſt them, 89. ms 
pap, remedy againſt them, 90. Cauſe of Deprivation, 92. A 
37 Probibition lies againſt 4 Biſhop, and to probibite Waſte, 
* / ibid. An Alt of Parliament to avoid fraudulent Con- 


veyances made to defeat tbe remedy, 93. An Aion upon 
the Caſe lies at Common Law, ibid. How the Damages 
recovered may be diſpoſed of, 95. The Trees in Church- 
yards not to be cut but in ſpecial caſes, ibid. 
Donative quid, 201. A Pariſh-Church may be a Donative, 
197. How it may become preſentative, 198. Who may be 
Founder of 8 Donative, ibid. A Quare impedit lies of 
4 Donati ve, ibid. Within what Statute it , ibid. 


i Duplex Querela, In what Caſes it lies, and what Return 
wy good u pom it, 15. Within what time to be ſued, 16 
270 | | 

77 s E. 


£ Xebequer has Furiſdiction of Tythes, | 405 
ding E Excommunication iplo facto, whether without S 
Fence, | hi | 

Hall £po/irion of Ancient Deeds, 192 


. 


Arms not to be taken by Spiritual perſons, but n particu- 
lar Caſes, 134. A Parſon may farm anot bers Parſo- 
nage; 135. May not keep 4 Tan-houſe or Brew-houſe, ibid. 

9 Feræ 


The Table. 
| Ferz mare No 1 * due : Birds er Beaſts fere 


nature, | . 260 
Fees, What Fees are due by y the Codes for ln iturion an 
 Indutiion; 63. What | dinver a Clerk. incurs that pays 
greater Fees than are 4 7 Cuſtorn, 62. No Fees are 
due or can be due for Orders, meins b&MNe 
Fig fruits quid, 276. 7 af carages are bighe charged 


than Parſonages, 280. tas . f 70 
Filb, vide Feræ naturæ. . 


| Bowls Doweftck, What yer ſtal be * of them 16 
Fowling, vide Hawking. © E 
Fruits, vide Seeds. hs as 
2 in the Hand! of 4 Subjet, ES om 
Ge vide in the Church. | 
. yy 

TAT, How to be paid, 236. In Orchards, ibid. Gra; 
cut in Meadows for the Beaſts of the Plow and 
Fail, 237. Of Headlands, Balls, &c. ibid, 
Herbage, The Canon for it, 247. IWho ſhall pay it, ibid. 
Not for Saddle Horſes, 248. Not for Beaſts of the 
Plow er Pail , ibid. Nor for Beaſts Ferz nature, 
ibid. What hal be done where @ Ground is eaten 
with mixt Cartel, 249. For what Cartel Herbage 1 
due, ee 4 250 
Honey, vide Bees. 


Huming, Hawking, Fiſhing and Fowling, what Tythe is 
Aue thereof, | 263 


Inconti- 
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an 1 Neomtinence, How puniſhable | in the Clergy, na te, 
[ Vide Concubines. | 

are jndicavit lay at the Common Law, ant in what 85 391. 
Kc. For a Sixth part. 39 1. In wha Caſes it lies at this day, 
ges 293. Nor till after Libel, ibid. The form of the Writ not 


76 altered, ibid. It lies of Offerings, wid. 3 397. 
1 the ap | 


The manner of Proceeding in i, ibid. 

26, ſhell be remitted to the $ piritual. Court, 394. + The for 
of the Writ, ibid. This Writ lies of a ar antes”. 

Prebend,&ee: ibid. Who ſhell have it, 43:31 hid. 

9? BN Indu ion, How to be made, y. Hb * male it, ibid. 


What us to he done after it, 43943 $ 
Infication in what manner to be made, 7. Ie Mons be done. 
out of the Dioceſs, ibid. The uertue of i Ä 758. 
lpſo facto in Statutes bow expounded, _ 101 


ſure Patronatus, In what Caſes it is ow are 12. Whe- 
ther the Biſhop be bound: to ſue at bis own pers, ibid. I 
may be ſued en at be not litigiam, ibid. The 
w of proce therein, 1 6. The Points inquirable in 
17. How '\the Verdict is to be taken in it, 18. | 
3 by the Verdict, ibid. If the Fury refuſe to give 
their Ver didi, quid fieri, ibid. Ibo may hold it, 19. The 
Biſhop himſelf may, ibid. If 1he Commiſſioners neglect 
their Duties, quid fieri, ibid. The Verdiit in it as not 0 
ligatory, ibid. At whoſe Coſts it xs to be ſued, 
jure{diftion, vide Recovery. The Spiritual Court hath 2 
riſdiffion in Simony, 61. In matters of Deprivation, De- 
poſitions and. Refignations, 97. For Mortuaries,347. Con- 
firmed by ſeveral Ads of Parliament as to Tytbes, 371. 
Where the Temporal Courts have Furiſdittion f 7:thes 
369. And where the Spiritual, ibid. Where Tythes were 
anciemly dererminable, 0 N 352 
* King, 
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. moniacal Contract, though be cannot be gailty of it, 60 


r Ambs, vide Caen, 
4 

3 
the fix Months ſhall commence, 8. And how to be ac 


Leaſes, What Leaſes may be made by Clergy-men,103. 4t 
Common Law, 104. By the Statute of 32 H. 8. ibid. 


in Writing indented, 106. Muſt commence from the 
. making, ibid. The old Lenſe muſt expire within a year, 


» ibid. There muſt 
may be Leaſed, ibid. Not an Advowſon, 107. It muſt 
be of Lands uſually let, ibid. \The uſual Rent tuft be re- 


108. Parſons and Vicars are excepted in the Statute v 
32 H. 8. ibid. Biſhops are reſtrained by 1 Eliz. 109. 


- Eliz. 4 c p, Act, ibid. Concarrent Leaſes 
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tbe P reſentation, 58. The King may preſent upon a Si. 


1. 


Biſhop,and the Patron ſens, | 
tſhop may let @ litigious Church et 2 
2 ſecond N 23. From what time 


4 Lapſe incurred tothe: 10 


counted, 1 


What quality ſuch Leaſes maſt have, 105. They muſt be 


not be a doable Leaſe, ibid. What things 


ſerved,ibid. Muſt not be without Impeachment of Waſte; 


Where ſuch Leaſes ſhall only be woidable, 11 6. The 1ſt o 


4. Bilbops 
where good, 111. By others and when they 3 
112. Who's to confirm them, vide Confirmation. They 


cannot be for Lives, nor upon a Life, 1 19. In what Caſes 
Deans, Prebends, &c. are veſtrained by 13 Eliz. III. 


| Parſons and Vicars are reſtrained by it, 112: M bere 
upon a concurrent Leaſe the former muſt determined within Y:.-- - 
tree years, ibid. But not ſo for Biſhops, 113. Where 4 7 * 


Parſon 


The Table. . 
Parſons Leaſe ſhall be void by Non-reſidente, 114. ihe 
ther it ſhall be void againſ} himſelf; 125. Houſes in 
2 bow to be leaſed, 115. Not in Re verſiom, 
ibid. What Leaſes by Biſhops and Archbiſhops are good; 5 
104. B Deans, Prebents and Colleges, in what caſes. 
they are good, 105. From what time to commence, 106. 
Parſon Leaſes and Reſigns, 126. Parſon Leaſes, the Leaſe 
1 con fir mei, and then be becomes Non- reſident, 124. 
Bonds and Covenants for future Leaſe, in what caſes 
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they are void, 127. And Promiſes, ibid. In whot 


manner Colleges and Hoſpitals may leaſe; 128. Where 
s Liaſt ſhall be good though a former be in being, 111. 
The former Leaſe ſurrendred between Sealing of the 
new Leaje and Livery of Seiſin, ibid. Lands uſually 
ſet together divided into ſeveral Leaſes and Rents ab. 
portioned, 107. Relief for Leaſes made Sinnoniacally; 


Litigions, Where a Church ſhall be ſaid to be Litigions, 11. 
How \ many ways 4 Church may become Litigions, 11. 

' Where it may become Litigious by @ jure Patronatus, 
ibid. Vbere after a jure Patronatus, ibid. The Bi- 
ſhop may admit eit ber Clerk vit bout @ jure Patronatus 
at beg peril, 16. Vide jure Patronatus and Lapſe. 
ondon, How Tythes are to be paid there, 350. How 

anciently, ibid. The Decree abridged, 351, &o. Caſes 

put upon the Decree, 455. How the Tythes of the new © 

erected Churthes ſhall be collected, le vied and 177 
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| eos « Prieſts pa FI W 137. 
py M. 8 en nk 1 38. Jahn de My % 
this matter taken in Bed with 4 q 
a Hach bid.” How apt by. the Apoſtles Canons, 147. 

| Made Felony to uſe their own Wives, or 715 keep them 
.* Company, 143. After this was mit mitigated, ibid. To f. 
| — 4 Prieſt might marry made Hereſy and Treqſn, 75 
All Low againff their Marriage 2 
Chiles bg legwimared, ibid. That AB repealed, mls p 
revived, 
Mall, vide Seed. 

Milk, vide Calves. 

Mills, Whether any Ththes are. | dhe from them, and of 
2 at kind, 261 
Modus decimandi, vide Preſcription. 

Monaſtery Lands, In what caſes free d from 7 "Ui 326. 
How many ways they may be diſcharged, 33, &c. What 

_ Orders were free d from the payment of Tytbes, 327. In 

. whatcaſe rhe leſſer Abbies may be free, 33 1. Not of Lands 
8 after, 1215. 333. By Real Compoſiticn, 323. 
y Bulls, 327. By. perpetual Unity, 3 34. What ſpall be 


| faids per petaa Unity, and the. Qualities. of it, ibid. 
| genera rn Lands that came to the Crews 250 31 e 
cos be free 336 
Mortuaries quid, and mien * 346. They are only by 
Cuſtom, 348. Mortuaries by Biſhops to the King quid, 
349. Their ſeveral Appellations, ibid. In Cheſter of 
a Prieſt, ibid. The Statute for he payment of them 347 
Provincial Canon for them, 345 
Monie. Les Value _ * th Weſt Indies, 302 
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Y Arliaments of England reſtrained the P 5 Power 7 

1 Pardon of Simony the effeth of it, = n 


Larſon, Who may be 25 1, & C. He muſt be 4 Prieſt i in E of | 
| copel Orders, 67. He muſt ſubſcribe before the Biſh beef 
tbe Ingagement , and have 4 Certificate of it, ibi 

He muſt read the 39 Articles, and bow, 68. He muſt 
_ declare bis aſſent thereunts, and in what manner, ibid. 
De danger if be fail in any Circumſtances, 69. Thoſe © 
. things muſt be repeated peo raking a new Living, ibid. 
Good advice to them, 70. Of what Age 4 Parſon mujt 
| be, 67, 12. Ibo may be Parſon of a Living of 30 |. 
per unnum is tbe King's Books, 72. He mmſt le con- 
formable, ibid. When and how oft be muſt. uſe tbe 
Common Prayer, 73. Before every Leſtare, ibid. The 
. petialty for uſing other Forms, 74. He muſs not moin 
tin any Doctrine againſt the 39 Articles, 75. What 
be — do before and Or: ann and — | 


Parſenage or Radi P wha, 190. Where + it 1 
dengel, Quid & ubi e —— 
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Permutation quid, 202. ie” + of Conditional Reſig 
nation up 4 Per mut at ion, ibid. The Proteſt ation, 203 
eit her Incumbent apo a Permutation be put out be 
map repair to h own Living again, 20. 

Perſonal Iyt bes quid, and in what places due, 33 

Pops, vide Calves. ( : 

Pluralities quid, 20. Canons againſt them, 21. The 

 wuſchiefs thas attend them, ibid. The acceptance of 4 
ſecond Living makes the firſt void, 23. As to the Pa- 
tros without Sentence declaratory, ibid. But not to lapſe 
without notice, 23,24. : The Act of Pariiament againſt 

Pluraluies, 25. Which ſhall be ſaid a Living of $1. 
per ann. ibid. That a Parſon not qualified may bave 4 
Plerality, 27. Who is qualified by ſer vice to bawe 4 
Plurality, ibid. And who by Birth, 28. And _—_y 
Dignity, 29. He that takes a Plurality maſt have a Le. 
ſtimoniai, ibid. Ho to proceed in the taking a Plurality, 
230. The firſt is void by Inſtitution into the ſecond, ibid. 
Which Chaplains are qualified, where there z above the 
namber allowed: by the Statute retained, J1, 33. The 
Alaſter dies before the Chaplain # preferred, 32. The Mi 
 fereſs marries and becomes a Widow again, ibid. Or mar- 
ries under ber Degree, 32. What Livings and Prefer- 
menti made a Plurality, 33. No body can bave a double 
capacity to qualify, ibid. Chaplains retained by the Son in 
the Father's life time are not qualified, 33. Ma fer diſ. 
charges bi Cbaplain before be i preferred, ibid. One qua- 
liſted & inſtituted into the ſecond before a Diſpenſat ion, 34. 
The King cannot diſpenſe with this Law, ibid. Inducted 
into à ſecond Living, and dots not read the Articles, ibid. 
A Clerk qualified is made a Biſh1p, his qualification ceaſes, 
35. Where Union ſhall make 4 Plurality, ibid. A Vicar 
 * made Parſon of the ſame Church, or & converſo, ibid. 
O another Refory in the ſame Church, 36. The il 
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